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Current Topics. 


Lord Hewart. 

As we go to press we learn that Lorp HEwaRr has resigned 
the Lord Chief Justiceship after 18 years in that distinguished 
office and Lorp CALDECOTE has been appointed to succeed him. 
The resignation will take effect from October 12th. An 
appreciation will appear in our next issue. 


‘“‘Help for the Homeless.” 


THE Minister of Health has recently sent to local authorities 
in the Greater London area a useful pamphlet summarising 
the various forms of assistance which are available for people 
who have lost their homes through enemy action. Those 
whose homes have been destroyed or rendered temporarily 
uninhabitable and who cannot go at once to relatives or 
neighbours are advised to go to one of the rest centres at 
which meals and temporary shelter are provided. Travel 
vouchers are obtainable from officers of the public assistance 
authorities by those who have relatives or friends who can 
receive them but are unable to get to them without financial 
help. Accommodation from the rest centres will be provided 
as soon as possible in billets and houses taken over by the local 
authorities. It is stated that local authorities will, as quickly 
as possible, make all repairable houses wind and water-tight 
by temporary repairs, and later, in suitable cases, see that 
more permanent repairs are done. Application in regard to 
these matters should be made to the Engineer’s Department 
at the Town Hall. Local authorities will help to protect 
furniture and property left in a house, and, if necessary, store 
it for the owner. The Assistance Board Officer is authorised to 
make advances of compensation to those who have suffered 
loss by destruction of furniture and clothing and whose income 
does not exceed £400 a year; and, where the owner’s income 
does not exceed £250, is authorised to advance money to buy 
new clothes up to the value of those lost. One who is normally 
dependent upon his wages or earnings and who, as a result 
of being injured in an air-raid is unable to work, is after seven 
days’ incapacity eligible for an injury allowance which will 
be continued during the whole period of the incapacity. 


| free to dispose. 


to the Ministry of Health, Pensions Branch, Blackpool, 
Lancs; for a National Health Insurance card to the local 
Post. Office (the Ministry of Health, Insurance Department, 
Blackpool, being notified of the loss); for an unemployment 
book to the nearest Employment Exchange; and for a gas 
mask to the Town Hall. A new gas mask will be supplied 
free to replace one lost in a raid. 


Excess Profits Tax: Reserves. 

SoME important observations of general interest were made 
by Lorp DupDLEY GoRDON, President of the Federation of 
British Industries, in the course of a recent letter to the 
Sunday Times. The writer observed that industry was not 
asking to be allowed to make inflated war profits ; but that it 
was concerned, and indeed, very anxious, lest its financial 
position at the end of the war should be impaired and it should 
not be able in consequence to compete effectively in the world’s 
markets. The commercial man’s estimate of his profit was 
always less than the tax-gatherer’s computation. Particular 
reference was made to owners of mineral deposits, who it was 
urged, had a very strong case, the essence of which was that 


| the more rapid exhaustion of natural deposits called for greater 


reserves than had been made during the pre-war period. In 
all trade and industry there were wasting assets of one kind 
or another which the commercial man realised must be 
provided for before arriving at the profits of which he was 
The writer complained that the tax-gatherer 


| did not recognise this point, although it haf long been 


Application should be made to the nearest office of the | 


Assistance Board. Injury allowances are payable as a matter 
of right and are not subject to any means test. Application 
for immediate assistance may be made before the lapse of 
seven days in cases of urgent need. The pamphlet states 
that pensions will later be payable to those normally dependent 
on their wages or earnings who are found to be suffering from 
serious and prolonged disablement, and to widows, orphans 
and, in certain cases, dependent parents, of those killed as a 
result of enemy action. Applications for such should be made 
to the Chief Regional Officer of the Ministry of Pensions. 
One who has become separated from some of his family and 
does not know where to find them should apply to the Citizens’ 
Advice Bureau. Finally, information is given as to the 
recovery of certain lost articles. For a food ration book 
application should be made to the local Food Office; for 
an identity card to the National Registration Office; for a 
pension book relating to old age, widow’s or orphan’s pensions 
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admitted that if any concern was to remain in an active and 
healthy condition it was essential that a proportion of its 
profits should be ‘‘ ploughed back ”’ into its activities annually. 
Even if before the war the necessary reserves were made 
these would not be adequate, as war created new conditions 
which necessitated increased reserves. Excess profits tax 
at 100 per cent. made it quite impossible to provide for these. 
The writer further complained that the present excess profits 
tax regulations allowed no additional profit to manufacturers 
who made extensions (nearly always made for war purposes) 
with the aid of borrowed money, notwithstanding that the 
manufacturer had to take the risk that those extensions might 
not be financially successful. Reserves were required to 
meet that risk. Special plant installed for war purposes was 
permitted for excess profits tax purposes to be written down 
from its cost to its ultimate value, but that concession did 
not extend to income tax. Lack of such provision meant that 
the cost of the plant was, in effect, subject to income tax, and 
reserves to meet that were necessary. Moreover, there must, 
it was urged, necessarily be many heavy expenses in connection 
with turning back from war to peace production—the reorgan- 
isation of factories, compensation for displaced employees, 
probably writing down stock from inflated war-time values 
to lower peace-time values, and meeting the expenditure 
which had been necessary on air-raid precautions being cited 
as examples of such expenses. The writer concluded: ‘‘ It 
will readily be seen that there are many reasons why greater 
reserves are necessary in war-time than were habitually made 
in peace-time. Any proposal that would allow increased 
reserves to be made to meet these and similar points would 


| have industry’s warm approval.” 
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Defence Regulations : Civil Building. 

ATTENTION should be briefly drawn to an order which comes 
into force on 7th October and which prohibits building work 
and civil engineering construction without a licence from the 
appropriate authority. The order does not apply (a) where 
the estimated cost of the work does not exceed £500; 
(b) where the work is being done on behalf of, or under contract 
with, a Government Department, or where a Government 
Department has agreed to pay all or part of the cost; 
(c) where the work is being done by a local authority in 
discharge of its functions under the Civil Defence Acts. 
1937 and 1939; and (d) where the work is in the nature of 
maintenance, running repairs or decoration. Any person 
who proposes to start a new operation not covered by the 
foregoing exceptions will require a licence before he can 
begin. The order also applies to a piece of building or civil 
engineering work not covered by the exceptions and already 
begun. Such work may, however, be proceeded with provided 
an application to continue is made to the appropriate authority 
not later than 21st October. The new provisions are con- 
tained in an additional cl. 56a, which has been introduced 
into the Defence (General) Regulations. Their effect is 
to establish the Commissioners of Works as the body which is 
to operate the licensing system on behalf of the Works and 
Buildings Priority Committee. Licensing officers have been 
appointed by the Office of Works in each of the twelve 
regional areas. In the case of certain building or con- 
structional operations carried out by local authorities. 
highway authorities and public utility companies, 
operations in connection with mining and quarrying, consent 
will take the form of an authorisation issued by the appropriate 
department ; but in most cases consent will take the form of a 
licence issued by the Office of Works. It is emphasised that, 
in order to avoid wastage of time and labour, or postponement 
or alteration of plans. anyone intending to undertake building 
or constructional operations for which consent is necessary 
should apply at the earliest possible date. Failure to make 
due application for consent where such is required will 
constitute an offence under the Defence (General) Regulations, 
1939. An explanatory memorandum, which has been 
circulated to local authorities, architects, builders, contractors, 
ete.. can be obtained from the Licensing Officer, I1.M. Office 
of Works, Abell Liouse, John Islip Street, London, S.W.1. 


Defence Regulations : Housing. 

SECTION 155 (3) of the Housing Act, 1936, provides that 
any person who, knowing that a demolition or a clearance 
order has become operative and applies to any buyilding, 
enters into occupation 
after the date by which the order requires the building to be 
vacated, or permits any other person so to enter into 
occupation, shall be liable to the prescribed penalties. A 
circular (No. 2156) which has recently heen sent by the 
Minister of Hiealth to the housing authorities concerned draws 
attention to a new regulation. GSAA. which has been added 
to the Defence (General) Regulations and which provides, in 
effect, that where the local authority is satisfied that there is, 
or is likely to be, within its area such a number of persons 
rendered homeless by enemy action that provision of 
additional housing accommodation is immediately necessary, 
and there exist unoccupied houses which cannot be re-occupied 
without infringing the above cited subsection but which can 
be put in such a condition of cleanliness and repair as to be 
reasonably capable of being used as a temporary war-time 
measure for housing purposes without detriment to health, 
then the authority may issue a licence authorising the 
re-occupation of such a house. The licence is not to be 
operative for more than six months and may be revoked at 
any time by the authority. Conditions under’ which 
re-occupation is allowed, including conditions as to rent, may 
be specified in the licence. It is emphasised that licences are 
not to be issued unless the local authority is satisfied that 
the provision of ordinary accommodation in its district by 
way of voluntary lodgings, billets or the requisitioning of 
property is not reasonably practical. Where the position 
continues to be acute it will be open to the authority to 
issue another licence for a further period not exceeding six 
months. 


Air-Raids and Wages. 

A SHORT note appeared in these columns in our issue of 
2Ist September concerning the payment of wages in respect 
of periods of enforced idleness during air-raids. The informa- 
tion there given may now be supplemented by reference 
to the principle laid down by the National Arbitration Tribunal 
in two awards fixing the payments to be made for working 
time lost through air-raid warnings. The cases were 
menticned in The Times of 25th September. In the first a 
claim was made by the National Association of Unions in 


and of 


of the building or any part thereof 








the Textile Trade against the Wool (and Allied) Trade 
Employers’ Council, in the second the claim was by the 
National Union of General and Municipal Workers against 
the Wooleombing Employers’ Federation. The principle 
adopted in both awards is that in respect of time lost up to 
two hours on any shift and not exceeding eight hours in any 
week, compensation is to be paid to time workers at the 
full normal time rate, and that for any additional time lost 
the compensation shall be at one-half that rate. Equivalent 
compensation is to be awarded to piece workers. There is 
a proviso to the effect that where time is lost owing to inter- 
ruption a worker shall if required—in so far as it is not incon- 
sistent with the requirements of the Factories Act, 1937, 
or any other legislation regulating hours of employment—in 
the same week or week following, make up the time lost up 
to two hours before or after the ordinary shift, and a maximum 
of eight hours a week, at the full rate appropriate. One who 
declines, without good reason, to make up the time lost as 
required will not be entitled to the compensatory payments, 


Evacuation Areas: Notification. 

THE various reliefs granted to persons affected by 
declarations made by the Minister of Home Security under 
powers conferred by reg. 3 of the Defence (Evacuated Areas) 
Regulations, 1910, that part of a defence area is an evacuation 
area, have already been indicated in these columns. The 
ordinary provisions as to the printing, numbering and 
publication of statutory rules contained in s. 3 of the Rules 
Publication Act, 1893, do not apply to an order made under 
the above cited regulation, but the Minister must cause notice 
of the order to be given as soon as may be in such manner as 
he thinks necessary for bringing it to the notice of the persons 
in the evacuation area and of any other persons who in his 
opinion ought to have notice of it. The current number of 
The Law Society's Gazette states that it was soon found that 
the arrangements made by the Minister for notifying persons 
outside any area affected by the said regulation of the 
existence of such declaration placed solicitors in considerable 
difficulty in discovering whether or not a declaration had 
been made ir relation to any particular area as the information 
was in the normal case only obtainable from a county court 
registrar, and the registrar might decide not to inform the 
solicitor but only the client personally. The Council of The 
Law Society therefore made representations to the Minister, 
as a result of which further arrangements have been made. 
The secretary of The Law Society is now informed of any 
declarations made under the regulation and is authorised 
upon application to him in writing by a member, giving full 
details of the case or matter with reference to which the inquiry 
was necessary, and upon being satisfied that the member is 
interested in his professional capacity, to disclose confidentially 
the existence or otherwise of a declaration relating to a 
particular area. We desire to express our indebtedness to 
our contemporary for being able to place this information 
before our readers. 


Water : Domestic Purposes. 

The Times recently contained a note of a case in which 
justices were informed that the use of stirrup pumps was 
illegal if the water ,used was that supplied for domestic 
purposes. The point seems to have been mentioned in the 
course of the hearing of cases in which a number of people 
were fined for using hosepipes in their gardens without having 
paid a special rate when the chairman asked the solicitor 
appearing for a borough council what was the position of 
persons who use stirrup pumps during the present conditions. 
The solicitor stated that he had studied the position carefully 
and expressed the opinion that, according to ‘* Stone's 
Justices’ Manual,’ it would be illegal to use a stirrup pump 
if it meant utilising water supplied for domestic purposes. 
He recalled that there had been considerable legal argument 
over what exactly was meant by domestic purposes, and 
added that he would refuse to take proceedings even if he 
were instructed to do so, and that it was perfectly obvious 
that no one would consider taking action. 


Recent Decisions. 

In Rex v. Downing (The Times, 18th September), the 
Court of Criminal Appeal (HUMPHREYS, TUCKER and STABLE, 
JJ.) refused the appellant’s application for leave to appeal 
against his conviction and sentence of six years’ penal 
servitude at Manchester on counts charging him under the 
Official Secrets Act, 1911, with making a sketch in the form 
of a photograph which was calculated to be, or might be, 
directly or indirectly useful to the enemy. The court could 
not say that the jury in coming to the conclusion that what 
the appellant did was done for a purpose prejudicial to the 
State had arrived at an unreasonable verdict, and it was 
impossible to say that the sentence was improper. 
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Withdrawal from the Matrimonial Home 


not necessary to constitute Desertion. 


In Smith v. Smith [1940] P. 49 an interesting and important 
point arose which was decided in favour of the right of a wife 
to allege desertion on the part of her husband in spite of the 
fact that, during the three years immediately preceding the 
presentation of her petition for dissolution upon this ground, 
he had continued to occupy the same house as herself although 
living in a separate part of it. The facts material to a 
discussion of the subject may be shortly stated as follows : 
That a short while after the marriage there had been quarrels 
between the parties which led to the husband withdrawing 
from his wife’s bedroom and making his home with his 
mother in the basement of the same house, sleeping, however, 
with a son of his first marriage on the first floor, while his wife 
remained in possession of the ground floor of the same house, 
he allowing her the sum of £1 per week, although he neither 
expected nor desired any services from her in return. That 
in 1933 in consequence of the husband ceasing to continue 
these payments certain proceedings for maintenance were 
brought by the wife, which failed on the merits, and that 
subsequently certain abortive attempts were made with a 
view to effecting a reconciliation, but the husband persisted 
in withholding from cohabitation. That thereafter the living 
arrangements went on exactly as they had done before, with 
this exception, that the husband’s mother had died in 1932, 
but apart from this he continued to occupy that part of the 
house which had been occupied by himself and his mother 
while the wife continued to occupy by herself the ground 
floor. That although payments on a different basis were 
made and continued right up to the filing of the petition, 
namely, by the husband depositing small sums of money in 
different parts of the house where the wife could pick them 
up without any word being said between them, there was no 
agreement or arrangement for the separation. 

These were the facts which the President found in his 
judgment, and he stated that upon them the wife had made 
out a case for desertion provided that the physical circum- 
stances under which the parties were living were not such as 
to preclude her from saying that her husband had deserted 
her. He came to the conclusion, however, after reviewing the 
authorities, that where the only element of living together 
was that the parties were actually residing in one house, 
although there was no physical separation between the parts 
of the house in which they were living the case was one of 
desertion, and not one in which the wife was precluded from 
asserting desertion by the mere fact that they were residing 
in the same house, and he pronounced a decree nisi. 

This case is of interest in that it lays down that, where 
the parties have been living together it is not necessary in 
order to constitute desertion that one of them must have 
withdrawn from the matrimonial home, but that a state of 
desertion may exist notwithstanding the fact that they may 
continue to occupy the same house without any physical 
alteration in the structure provided that they are not living 
together in the matrimonial sense, and in so doing it would 
appear to be in accordance with the principle which has 
been applied by the courts that it is the duty of cohabitation 
which the court will seek to enforce (see Jackson v. Jackson 
[1924] P. 19). Thus, it has been held that inasmuch as a wife 
is entitled to the society and protection of her husband, the 
mere fact of a payment by him to her of an allowance will not 
prevent him from being guilty of desertion if he refuses to 
live with her (Macdonald v. Macdonald (1859), 4 Sw. & Tr. 
242; see also Yeatman v. Yeatman (1868), L.R. 1, P. & D. 
489). Whether or not there has been an abandonment of 
this duty must, of course, depend upon the particular facts 
of each case, but it may be of value to refer to those cases 
which show in what circumstances one of the parties has 
so acted that his or her conduct may be said to amount in law 
to abandonment and constitute desertion, in spite of the fact 
that in certain aspects the duties of the married state have 
been performed. These cases deal on the one hand with an 
answer to a suit for restitution of conjugal rights in which the 
respondent alleges that he or she has fulfilled the obligations 
required by the marriage, and on the other hand with the 
position where one of the spouses alleges that the conduct 
of the other amounts in law to desertion, the court being 
affected by the same considerations in each case. 

(1) Suits for restitution.—It has been held that it is no 
answer to such a suit brought by a wife, that her husband 
has provided her with a separate, though suitable, establish- 
ment and sufficient income if he refuses to live under the 
same roof with her (Weldon v. Weldon (1883), 9 P.D. 52), 
and it appears that even willingness to live under the same 
roof is not sufficient but that the wife must be treated as a 





wife, it being held that it is not sufficient for a husband to 
offer his wife the shelter and protection of his home on con- 
dition that he and she do not cohabit on terms of their early 
married life, but that each of them shall be free from molesta- 
tion by the other (Wily v. Wily [1918] P. 1). Again, in 
Webster v. Webster (1922), 66 Son. J. 486, the court dis- 
regarded a short interval of time during which a husband 
had returned to the matrimonial home after the filing by 
his wife of her petition where he had stated on his return 
that he had no intention of living with her as her husband, 
but that the most which he would do for her would be to take 
her out to luncheon, to dinner, and to a theatre once a week, 
and that he was keeping on a separate establishment for 
himself, the court coming to the conclusion that there was 
no genuine attempt or intention on the part of the husband 
to return to his wife. And in Lacey v. Lacey (1931), 47 
T.L.R. 577, a decree was refused to a wife upon the ground 
(inter alia) that an offer by her to her husband, which had 
been made after a separation agreement had been entered 
into between them, that they and the children of the marriage 
should form a household solely for the sake of the children 
was not a sincere desire for re-cohabitation, since the offer 
was not made to restore the connubial relationship simpliciter. 

(2) Cases of desertion.—Dealing with the cases in which 
it has been held that the conduct of one of thespouses amounted 
in law to desertion, although the parties continued to live 
under the same roof, the first case which was referred to by 
the President in his judgment is Driver v. Driver, which is 
unreported, but which is referred to in the judgment of 
Hill, J., in Jackson v. Jackson [1924] P. 19. There the 
contention on the part of a wife petitioner was that there 
had been desertion on the part of her husband for a period 
of two years, and, since the husband had actually and 
physically departed from where the wife lived for one year 
and ten months only, it was sought to include in this period 
a period of two months during which he had in fact remained 
in the matrimonial home. But the facts showed that during 
this short period not only was the husband insisting upon 
sleeping in a separate room, but that he never spoke to his 
wife, that when she spoke to him he never answered her, 
and that when she asked why he so treated her he knocked 
her down. Upon these facts Hill, J., came to the conclusion 
that the desertion had begun before the husband had left the 
home, and that the period of two months referred to above 
could be counted as part of the material period of two years. 
Then came the case of Powell v. Powell [1922] P. 278, which 
in the view of the President governed the facts of the case 
then before him. There, however, although the parties 
continued to live under the same roof they were living 
physically in separate tenements with separate entrances. 
The facts were that the husband had forsaken his wife’s 
bed, avoided her society, and had slept in a separate room in 
a separate and self-contained part of the house with a separate 
entrance from the street, to which part he had refused his 
wife’s access, and to which he had stated that he was intro- 
ducing another woman. It was held that in order to 
constitute the offence of desertion it was not necessary that 
the parties should occupy a separate dwelling-house, and 
that the husband’s conduct amounted to desertion. 

On the other hand there are two cases in which the courts 
have refused to find desertion on the part of the husband where 
they came to the conclusion that the duty of matrimonial 
cohabitation had not been disregarded. In Jackson v. 
Jackson, supra, where the only charge of desertion alleged 
by the wife was that her husband had refused her marital 
rights, the court negatived desertion where the facts showed 
that the parties were living together and discharging the 
other duties of the married state. And in Stevens v. Stevens 
(1929), 93 J.P. 120, which was not referred to in the case 
under discussion, the court refused to find desertion where 
the facts showed that the parties were living under the same 
roof, breakfasting together, and dining together every Sunday, 
the husband speaking to his wife when she spoke to him, 
Hill, J., stating that, although it appeared that the parties 
totally differed about many things, such as going to dances 
and theatres and so on, and they occupied separate bedrooms, 
it. would stretch the law very far to find desertion on the 
facts before him. 

The above cases would appear to form a useful guide in 
coming to the conclusion as to whether or not there has been 
desertion in any particular case where the parties continue 
to live under the same roof. Whether a case would fall, 
as the President expressed it in his judgment, on the Powell 
v. Powell side of the line, or on the Jackson v. Jackson side 
of the line must depend of course upon the particular facts, 
it being born in mind that the question in such a case is not 
‘* Where is the line to be drawn ?”’ but ‘‘ On which side of 
the line does the case fall ? ” 
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A Conveyancer’s Diary. 


Trustees Investing in Land.—I. 


At the present time many of the wiser trustees must be 
considering whether their funds can best be preserved by an 
investment in land. It will therefore be convenient to con- 
sider some of the practical questions which arise where trust 
money is, or is to be, so invested. It is, of course, unnecessary 
to linger over the case where the money to be invested in 
land is capital arising under a strict settlement ; such money 
is notional realty, and everyone expects to find that it can 
be reinvested in land, if and when suitable. Once it has 
been so invested, the future of its title and administration is 
governed by the well-understood provisions of the Settled 
Land Act. 

But there are other cases where the possibility of investing 
in land, and the consequences of doing so, are not generally 
appreciated. For example, where land has been held on 
trust for sale and has been notionally and actually converted 
into personalty, it is sometimes supposed that it cannot be 
reinvested in land unless the settlement contains an express 
power to do so. Whatever may have been the case before 
1926, it seems clear that such funds can now be invested in 
land. There does not appear to be any case directly on the 
point, but the language of the statutes is sufficiently plain. 
In the Law of Property Act, 1925, s. 28 (1), it is enacted: 
‘** Trustees for sale shall, in relation to land or to manorial incidents 
and to the proceeds of sale, have all the powers of a tenant for 
life and the trustees of a settlement under the Settled Land 
Act, 1925, ... All land acquired under this subsection 
shall be conveyed to the trustees on trust for sale. The 
powers conferred by this subsection shall be exercised with 
such consents (if any) as would have been required on a sale 
under the trust for sale, and when exercised shall operate to 
overreach any equitable interests or powers which are by 
virtue of this Act or otherwise made to attach to the net 
proceeds of sale as if created by a trust affecting those pro- 
ceeds.”’ This subsection must be read with the following 
provisions of the Settled Land Act. First, by s. 75 (2), capital 
money has to be invested at the direction of the tenant for 
life or, in default thereof, at the discretion of the trustees, and 
in the Jatter case, subject to any consents made necessary 
by the settlement. As trustees for sale have the powers of 
both Settled Land Act trustees and a tenant for life, they 
can and must invest proceeds of sale at their own discretion 
subject to any requisite consents. Under s. 73 (1) capital 
money may be applied not only in the acquisition of invest-. 
ments authorised by Jaw or by the settlement, but in a vatiety 
of other ways, including (s. 73 (1) (xi)) the ‘* purchase of land 
in fee simple, or of leasehold land held for sixty years or more 
unexpired at the time of purchase,’’ provided it is not outside 
England and Wales unless specifically authorised in the 
settlement (s. 73 (2)). Section 74 allows the purchase of 
land subject to easements, restrictive covenants, and so on. 
The result is that trustees for sale are pretty clearly within 
their rights in investing the personalty resulting from the sale 


in other freehold land or in reasonably long leaseholds. Such 
land must be conveyed to them upon trust for sale. 
Trustees of a settlement comprising only personalty cannot 


invest in land in fee simple or on lease unless there is an 
express power in the settlement for them: to do so. Where 
there is such a power in a settlement (or will) coming into 
force on or after Ist January, 1912, the land purchased under 
the power must be conveyed to the trustees upon trust for 
sale (Law of Property Act, s. 32). Where the settlement was 
created earlier than 1912 the land purchased is settled land, 
unless the land is in fact conveyed to the trustees on an 
immediate binding trust for sale. This is a point which is 
still capable of giving trouble in exan.ining vitles, and is 
known to most practitioners. 

In the absence of an express power to invest in land, it is, 
vf course, possible for all the beneficiaries, if they are all 
sui juris, to agree to the trustees making such an investment. 
But the trustees will be well advised to have this agreement 
formally recorded in a deed. The !and should be conveyed 
to the trustees on trust for sale. If the necessary consents 
are not forthcoming, e.g., where infants are interested, the 
trustees and any beneficiaries who support them can always 
go to the court under the Trustee Act, s.57,and ask for liberty 
to invest in land, either generally or on a particular occasion. 
It, cannot be predicted, of course, what view the court will 
take of such an application in any given case. 

Where trustees have no power to invest in land, but can 
invest in the shares of a private company, there seems to be 
an indirect way in which they can do so. Let one of the 
parties interested form a company; the trustees should not 
do so as such, since there will hardly ever be a power for 
them to pay the costs of promotion. I.et the business of the 





company be the owning and management of land. Then the 
trustees can subscribe all, or such proportion as is desirable, 
of the ordinary capital of the company. This arrangement 
would have advantages over the direct ownership of the land 
by the trustees, since a company is allowed rather more 
latitude than a private owner in deducting expenses of 
management and so on for the purposes of income tax. There 
isa counteracting disadvantage, in that under the Finance Act, 
1937, s. 19 (4), such a company attracts national defence 
contribution. In practice excess profits tax is not likely to 
be chargeable, as the profits of these companies are unlikely 
to rise wildly. 

The device of a company may sometimes be more con- 
venient than direct ownership, even where the latter is 
permissible. For example, it would enable the trustees to 
join with others and so increase the scale of the investment 
and spread the risk. It would also to some degree relieve the 
trustees from some of the responsibility attaching to the 
ownership of land, since that would fall on the board, on 
which wise trustees would arrange to be joined by beneficiaries. 
This scheme also permits the trustees receiving payment for 
their services in the form of directors’ fees (see Re Dover 
Coalfield Extension, Ltd. [1908] 1 Ch. 65). This decision 
seems more correct than the earlier one in Re Francis, 
74 L.J. 198. But as there has been a difference of judicial 
opinion on the point, the trustee-directors will be well advised 
to put matters beyond doubt by purchasing their qualifying 
shares out of their own money, and not out of the trust fund. 
This question of the payment of trustees is one of increasing 
urgency. Things are now so difficult, and most people are so 
busy and so poor that it is asking a great deal to expect 
anyone to be a trustee of any fund unless he is substantially 
interested in it as a beneficiary, and even then it is unfair 
that one beneficiary should have the trouble and responsibility 
for no greater share than another, who is not a trustee, 
perhaps only by reason of his personal incompetence. If the 
profession generally do not soon face up to this matter, 
private trustees will become unobtainable, and trusts will be 
run by the Public Trustee and the various well-known 
corporate trustees. This solution will cost the beneficiaries 
substantial fees, and will not give the personal touch given 
by the good private trustee. The device of having a company 
is one possible way out, and does not only apply, of course, 
to cases where the parties desire to purchase land. 








Landlord and Tenant Notebook. 


Removal of Hire-Purchased Fixtures after Term. 
1.—Apart from Agreement. 


A TENANT enters into a hire-purchase agreement entitling him 
to the use of, and conditionally to the property in, an article 
which he affixes to the premises for the purposes of his trade 
or of ornament or of domestic convenience; his tenancy ends 
before the final instalment is paid, and he quits the premises 
without having severed the fixture; does it pass to his 
landlord ? , 

I think that the answer is that, unless the tenancy deter- 
mined by surrender (including disclaimer in bankruptcy), 
and though the hire-purchase agreement foresaw the con- 
tingency, the fixture is now indeed part of the freehold and 
neither the ex-tenant nor those whom hire-purchase agreements 
describe, for want of a better word, as ‘*‘ the owners,’’ has or 
have any claim to it. 

Part of the law relating to fixtures and to hire-purchase has 
undoubtedly shown a disposition to march with the times : 
in Mears vy. Callender [1901] 2 Ch. 388, Cozens-Hardy, J., 
observed that the whole tendency of the courts in recent 
years had been to enlarge the rights of tenants in respect of 
fixtures. Then, while the excluding of goods comprised in 
hire-purchase agreements from the privilege conferred by 
the Law of Distress Amendment Act, 1908, favoured landlords, 
it was suggested by Phillimore, L.J., in Jay’s Furnishing Co. 
v. Brand & Co. {1915] 1 K.B. 458 (C.A.), that furnishing 
companies might accomplish what they sought to do, namely, 
retain their hire-purchase goods against distrainers, by ‘‘ apt 
words ’’; and in Smart Bros., Ltd. v. Holt [1929] 2 K.B. 303, 
it was found that the apt words had been discovered. 

But these improvements in the positions of tenants and 
third parties are limited to what may happen during the term, 
and there has been no further modification of the main rule 
that if a fixture affixed by a tenant is not to become part of 
the freehold, it must be removed while he is still a tenant. 
The leading case on this point is Hx parte Willoughby d’ Eresby, 
Re Thomas (1881), 38 L.T. 781 (C.A.), the subject-matter of 
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which was an inn signboard (painted by an eminent artist) 
claimed by the lessor against the liquidator of the insolvent 
tenant’s estate, the tenant’s attitude being one of benevolent 
neutrality towards the lessor. In 1861 a former tenant, 
holding from year to year, had died, and a twenty-one year 
lease had then been granted to his son. This lease contained 
a covenant to deliver up the premises with the shutters, 
pumps, window-panes, etc., etc., and things set up or to be 
set up, fixed or fastened ; it was surrendered in 1871, and 
another lease granted, but subsequent history is immaterial 
for, as was held, the signboard became irremoveable in 1861 
and was thenceforth part of what was demised. More recent 
authority is to be found in Leschallas v. Woolf [1908] 1 Ch. 671. 

The exception to the main rule in the case of surrender is 
founded on a passage in Coke-upon-Littleton, at p. 338): 
‘ Having regard to strangers who were not parties or privies 
thereunto, lest by a voluntary surrender they may receive 
prejudice touching any right or interest they had before the 
surrender, the estate surrendered hath in law a continuance.” 
The fiction seems unnecessary, to say the least of it; but the 
principle has been repeatedly applied and the position may 
now be stated to be that third parties entitled to fixtures may 
remove them after surrender but must do so within a reason- 
able time. Thus, in London and Westminster Loan and 
Discount Co. v. Drake (1859), 6 C.B. (N.s.) 798, the grantee of 
a bill of sale covering a tenant’s fixtures found, when taking 
possession under the instrument in question, the landlord’s 
bailiff already in possession under a distress which, by agree- 
ment with the tenant, extended to the fixtures; soon after- 
wards the tenant surrendered his lease and new onc was 
granted to the defendant. It was held that the plaintiff 
was entitled to sever the fixtures. Likewise, in Saint v. 
Pilley (1875), L.R. 10, Exch. 137, the plaintiff, having bought 
fixtures from the trustee of his insolvent brother with the 
intention of setting him up in business again, but having failed 
to come to terms with the landlord about a new lease, found 
that the premises had been let to someone else who had sub-let 
to the defendant. Though the sale had been effected in July 
and the conditions included one that goods should be removed 
within two days, the fact that the negotiations had gone 
on till October, soon after which the claim was made, was 
held to prevent the right being lost by the lapse of time. 

The “ reasonable time ”’ essential may well be a source of 
difficulty in many cases. In Moss v. James (1878), 38 L.T. 
595 (C.A.), the plaintiff bought a greenhouse from the assignee 
of a bill of sale comprising it, who knew that the borrower 
had surrendered his tenancy to his landlord, the defendant, 
three and a lialf weeks earlier. It was held that the plaintiff 
had acquired no title; and while the Court of Appeal 
intimated that they thought the decision of the judge at first 
instance a bit severe, it was a decision on a question of fact 
which they could not disturb. 

It has been suggested that there is also an exception, on 
the same lines, in the case of forfeiture, but the authorities 
are less satisfactory. In Leader v. Homewood (1858), 
5 C.B. (N.S.) 546, Willes, J., made a speculative statement 
which might be called a dictum: ‘‘ It may be that . . . where 
an interest of uncertain duration comes suddenly to an end, 
and the tenant keeps possession for such reasonable time 
only as would enable him to sever his fixtures and to remove 
them with his goods and chattels off the demised premises, 
or even in cases where the landlord exercises a right of 
forfeiture, and the tenant remains on the premises for such a 
reasonable time as last referred to, the law would presume a 
right to remove tenant’s fixtures after the expiration of the 
tenancy.’’ But in Pugh v. Arton (1869), L.R. 8 Eq. 626, 
a landlord’s claim to fixtures assigned to a third party was 
upheld, the assignment itself being the cause of forfeiture. 
Leader v. Homewood was quoted, and Pugh v. Arton distin- 
guished or disapproved, by Joyce, J., in Re Glasdir Copper 
Works, Ltd. [1904] 1 Ch. 819, the decision usually relied on 
to support the proposition that third parties may remove 
fixtures within a reasonable time after forfeiture. But 
though forfeiture was a feature of that case, its cause was 
the voluntary liquidation of the tenant company after the 
appointment of a debenture-holders’ receiver who had sold 
the fixtures. This meant that the — was to all intents 
and purposes covered by the principle laid down by Coke : 
there was a voluntary act on the part of the tenant, to which 
the debenture-holders were not parties or privy, and conse- 
quently they remained entitled to remove the fixtures within 
a reasonable time. It would, I submit, apart from the fact 
that Willes, J.’s dictum presupposes a tenant who remains 
on for a time, be stretching this principle well beyond breaking 
point to seek to apply it to a case of forfeiture for disrepair 
or non-payment of rent; and in such a case the ‘* owners ”’ 
of hire-purchaseable fixtures stand to lose them unless, 
perhaps, their interests be protected by agreements of the 
type which I will discuss next week. 





Our County Court Letter. 


Defective Cellar Cover in Pavement. 

IN Heap v. Ind Coope & Allsopp, Ltd., at Walsall County 
Court, the claim was for damages for negligence. The plaintiff 
was aged sixty-six, and his case was that at 9.45 p.m. on the 
ith April, 1938, he was going to the Victoria Hotel, of which 
the defendants were lessees from the Lichfield Brewery Co., 
Ltd. While the plaintiff was walking over a light shaft in 
the pavement near the front door, it broke. The plaintiff fell 
through, about four feet, and he developed a double hernia 
and ultimately became a nervous wreck. The loss of delicacy 
of touch had caused his earnings as a locksmith to decrease 
from £5 to £3 4s. a week. Expert evidence was given that 
the iron cover of the light shaft contained a fracture. This 
was apparently due to the fact that, about twelve months 
previously, a wooden block had been hammered into the 
place of one of the pieces of glass, which had been broken 
and taken out. The licensee’s evidence was that there was 
nothing in his tenancy agreement with the defendants about 
structural repairs. The latter were always paid for by the 
defendants, whose supervisor inspected the premises every 
week. The only evidence for the defence was that of 

consulting surgeon, whose opinion was that the plaintiff had 
had a poor abdominal wall for many years, and the hernias 
should not affect his work. The case for the defendants was 
that the accident was due to a nuisance on the highway, for 
which the occupier alone was liable. The landlord was only 
liable if he had undertaken to do structural repairs under the 
agreement with his tenant. The agreement in question 
provided that the tenant should make good all defects within 
one calendar month after notice. All the defendants had 
done was to reserve the right to enter, for the purpose of 
making alterations, additions or improvements. His Honour 
Judge Caporn observed that the defendants had covenanted 
with their lessors to keep the premises in repair. As between 
the defendants and their tenant, they had undertaken the 
liability for repairs, although the tenancy agreement did not 
mention structural repairs. The plaintiff was thus entitled 
to damages against the defendants. Moreover, the substitu- 
tion of a block of wood for a piece of glass was done by the 
defendants, and the forcing in of the wood had produced a 
defect in the casting. Owing to their subsequent failure to 
inspect the light shaft, the defendants were liable for the 
damage to the plaintiff. Judgment was given for the plaintiff 
for £500 and costs, the action having been remitted from the 
High Court. The judgment has since been upheld by the 
Jourt of Appeal. (See [1940] W.N. 277.) 


Invalid Claim to Death Benefit. 


In Boulton v. Frickley Colliery Death and Grant Fund, at 
Pontefract County Court, the claim was for £45 in respect 
of death benefit. The plaintiff was the widow of a man who 
had subscribed to the fund for many years. On his becoming 
unemployed, through ill-health, in 1934, the deceased had 
continued his membership by paying 6s. a year. In October, 
1939, the deceased obtained temporary work at the Upton 
Colliery, — the work ceased on the Ist January, 1940. On 
the 8th January a half-yearly instalment of thé 6s. fell due, 
but the deceased had gone into hospital the previous day, 
and the amount was unpaid. The rule was that, during 
temporary employment, contributions were due at 6d. a week, 
and these arrears were duly paid, viz., 5s. 6d. for eleven 
weeks. The plaintiff's application for benefit was nevertheless 
refused, on her husband’s subsequent death, on the ground 
that the Upton Fund was liable. The latter fund paid £20, 
but this was reclaimed on the ground that the requisite 
minimum of thirteen contributions had not been paid. <A 
submission was made that there was no case to answer. One 
rule provided that immediately a man began work at another 
colliery he automatically became a member of that: colliery’s 
fund. Another rule was that the committee’s decision was 
final and binding, and it could therefore only be disturbed if 
they acted unfairly or dishonestly. They had decided against 
the plaintiff only on principle, as her late husband had long 
been an esteemed member of the fund. His Honour Deputy 
Judge Bramley held that the defendants had exercised their 
discretion fairly, and judgment was accordingly given in their 
favour, with costs. 


Decisions under the Workmen’s Compensation Acts. 


Liability for Hernia. 

Pooley Hall Colliery Co., Ltd., at Atherstone 
County Court, the applicant was a stableman, and had had 
an accident in January, 1937. The pre-accident wages were 
£3 14s. 8d., and the applic ant’s present age was forty-three. 
The accident had caused a pain in the left side, where the 
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appearance of a small lump indicated a hernia. This was 
reported to the deputy, but the applicant remained at work 
for another week. The doctor then diagnosed hernia, but 
did not advise any treatment. In February, 1937, the 
applicant left the respondents and obtained work at the 
Birch Coppice Colliery, where he remained until the 
29th December, 1939. An operation was performed on the 
19th March, 1940, and the applicant returned to work on 
the 15th May. Compensation was claimed from the 
10th January, 1940, to the 15th May, 1940, also a declaration 
of liability. The respondents’ medical evidence was that 
the rupture, sustained in 1937, had not become worse by 
reason of a steady deterioration, but owing to a sudden 
strain of recent date. It was contended that three years’ 
delay before making a claim was unreasonable. There was no 
evidence that the original accident was the cause of the 
applicant’s condition in 1940, and liability should rest upon 
the subsequent employer, instead of the respondents. His 
Honour Judge Hurst held that there had been reasonable 
cause for the delay in claiming, as the applicant believed 
that the injury did not require medical attention, and did 
not necessitate the taking of any legal steps to protect his 
interests. There was evidence of the continuation of the 
injury, and the respondents had not proved that the accident 
was not the cause of the incapacity. An award of 30s. was 
made for the above period, and a declaration as asked, with 
costs. 








Reviews. 


Effect of War on Contracts. By GEORGE J. WEBBER, LL.M., 
of the Middle Temple and the Northern Circuit, Barrister- 
at-Law. 1940. Demy 8vo. pp. xliii and (with Index) 568. 
London: The Solicitors’ Law Stationery Society, Ltd. 
Price 37s. 6d. net. 

The writing of a book on the above subject has been, as 
the learned author confesses in his preface, a longer and more 
arduous task than at first appeared. Nevertheless, this 
Herculean labour has been accomplished in a manner which 
will earn the gratitude of readers, both legal and lay. Not 
only law, but history and politics are involved in the matters 
arising for consideration. The decisions of the courts during 
the Napoleonic blockade are still of consequence, and the 
doctrines evolved during the Great War (of 1914-18) are 
again in process of development. During the present war 
the position has been further complicated by the emergency 
legislation and the numerous orders thereunder. Part I 
of the book is devoted to the alien enemy, his procedural 
capacity, and his contracts. Part II deals with certain 
commercial contracts in war, e.g., partnership, companies, 
sale of goods, life insurance and contracts of service. It may 
be supposed that this part will be of exceptional value to the 
busy practitioner, confronted with an urgent problem in 
which the innocent parties are the victims of unforeseen 
circumstances. Part III is a scholarly survey of the doctrine 
of frustration of the adventure. The learned author has 
given a reasoned and systematic exposition of the law, as 
deduced from early and modern judicial decisions (including 
some given in the Supreme Court of the Unived States) and 
as found in the works of authoritative writers in Britain 
and in America. Ma.ters which have arisen since the book 
was in proof are dealt with in three appendices. For example, 
the home trade is now drastically restricted in comprehensive 
categories of ‘‘ controlled goods.’’ The swift march of events 
renders it imperative that, in these days of depleted staffs, 
the practitioner should have at his disposal an authoritative 
statement of the law of contract under the impact of war. 
It is a common fallacy that all contracts are abrogated by war, 
but the extent to which they are in fact modified can only 
be ascertained by the expenditure of much time and 
labour. Readers of Mr. Webber’s book will not only save 
themselves hours of research, but will be rewarded by 
finding the answers to innumerable problems set forth in a 
lucid and well-documented form. 


The Auwiliary Fire Service and its Organisation. By HaroLp 
Bevir, M.A., Hon. Solicitor to the National Fire Brigades 
Association. 1940. Demy S8vo. pp. xviii and (with 
Index) 263. London: The National Fire Brigades 
Association. Price 10s. post free. 

This book makes its appearance at an opportune time, 
viz., during the period when the hitherto untried A.F.S. is 
winning its spurs in combating the effects of aerial bombard- 
ment. The illustrations add interest to the text, which 


contains not only the official circulars, orders and memoranda, 
but also short historical surveys of the A.F.S. and its earlier 





prototypes. Inside the cover will be found ‘ The Fire- 
Fighters’ Calculator,’’ enabling the fireman to ascertain, 
e.g., nozzle pressure from the pump gauge reading. Many 
members of the legal profession are part-time firemen, and 
this contribution by one of their number to the literature 
of fire-fighting should find a ready welcome at their hands. 


The Solicitors’ Handbook of War Lesiglation. Second Supple- 
ment. ByS.M. Krusty, B.A., and P. H. THOROLD ROGERs, 
B.A., B.C.L., of the Middle Temple, Barristers-at-Law. 
1940. Medium 8vo. pp. xxiv and (with Index) 336; 
London: Sweet & Maxwell, Ltd.; Stevens & Sons, Ltd. ; 
The Solicitors’ Law Stationery Society, Ltd. Price 17s. 6d. 
net. 

In June the flood of war legislation, which had ebbed 
between February, the month in which the First Supplement 
was published, and May, steadily rose. The result in the 
“ase of this work is a volume which is more than twice as 
bulky as the First Supplement, but no less meritorious. 
It is complete up to 30th June, but many later additions 
and amendments have been incorporated, and Part I, dealing 
with the Courts and Litigation, is almost completely up to date 
so far as August. There is also a set of Addenda comprising 
new legislation made between 30th June and 15th August. 
The work of cross-reference to the main work and to the 
First Supplement is facilitated by references in heavy type 
and italics, and a cumulative Index deals with both the First 
and the Second Supplements. The preliminary notes and 
annotations maintain the high standard set by the principal 
work. 

Books Received. 
Profits Tax. By Witu1aAM MILirerR, M.A., LL.D., 


formerly a Senior Inspector of Taxes of H.M. 
1940. Demy 8vo. pp. Ixvii 


Excess 
Bike oAisy 
Inland Revenue Department. 


and (with Index) 392. London: Eyre & Spottiswoode 
(Publishers), Ltd. Price 35s. net. 

Loose-leaf War Legislation. fdited by JOHN BURKE, 
Barrister-at-Law. 1940. Part II. London: Hamish 
Hamilton (Law Books), Ltd. 

The Police and Crime-detection To-day. By REGINALD 
MorrisH. 1940. Demy 8vo. pp. (with Index) 159. 


London: Oxford University Press. Price 4s. 6d. net. 

Vol. XXIII, Part I. London: H.M. Stationery 
Office. Price 1s. net. 

The Juridical Review. September, 
W. Green & Son, Ltd. Price 5s. net. 

The Law of Wills. By S. J. Battey, M.A., LL.M., of the 
Inner Temple, Barrister-at-Law. Second Edition. 1940. 
Royal 8vo. pp. xxxi and (with Index) 268. London: 
Sir Isaac Pitman & Sons, Ltd. Price 20s. net. 
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To-day and Yesterday. 


Legal Calendar. 


30 September.—On the 30th September, 1553, William 
Cordell was appointed Solicitor-General by Queen Mary. 


| October.—Sir John Fielding, the celebrated Bow Street 
magistrate, received his knighthood on the Ist October, 1761. 
Though blind from birth, he displayed extraordinary energy 
and he is said to have known 3.000 thieves by their voices. 
He actively promoted the experiment of a new police system 
for dealing with London gangsters, he fostered a scheme for 
rescuing distressed girls and another for sending distressed 


boys into the Royal Navy or the merchant service. One of 
his less happy ideas was the attempt to get Gay’s ‘‘ Beggar’s 


Opera ’’ suppressed. A complaint against him which now 
makes curious reading was that he admitted reporters to 
his court and supplied them with pen and ink. He was 
half-brother of Henry Fielding, the novelist. 


2 October.—On the 2nd October, 1758, ‘the five 
following malefactors were hanged at Tyburn, viz., John 
Carrier for forgery, Thomas Head and John Downes for several 
burglaries, Richard Spencer for robbing on the highway and 
Margaret Larney for diminishing the coin of this kingdom.” 


3 October.—On the 3rd October, 1862, Whitehall granted 
a respite for further investigation into the case of Mrs. Jessie 
M’Lachlan, who lay under sentence of death. She had been 
condemned at Glasgow for the murder of her friend Jess 
M’Pherson, a servant of a highly respectable family named 
Fleming. The body of the dead girl had been found locked 
in her basement bedroom battered with a chopper. Though 
the aged grandfather of the family, a far less conventional 
character than his descendants, had been alone in the house 
for a week-end when the body was found, he told a plausible 
story and, as property of the victim was traced to 
Mrs. M’Lachlan, who was admittedly in the house on the 
night of the deed, she was convicted, largely on his evidence. 
After the verdict a statement, prepared by her some time 
before, was read in court. It gave a circumstantial account 
of how she had been an involuntary spectator when the old 
man had killed the girl to whom he had made grossly improper 
advances and how he had terrified her into keeping silence. 
When the respite was granted it was intimated that unless 
this statement were confirmed no hope of commutation of the 
sentence could be held out. Though she was in fact reprieved, 
the wretched woman spent fifteen years in prison. Old 
Fleming was never prosecuted. 


4 October.—* 1570, Oct. 4, Mr. John Kellok, minister of 
Spot, hangit in Edinb. for murder of his wyfe.’”’ Desiring to 
advance himself in the world by a more advantageous match, 
the reverend gentleman had strangled his wife in the manse 
just before service time and then so arranged things as to 
make the affair look like suicide. In the course of his address 
from the scaffold to the multitude assembled to witness his 
execution he said: ‘‘ Measure not the treuth of Godis word 
altogether be the lyvis of sic as are appointed pastouris ower 
you, for thei beir the self same fleshe of corruptionne that ye 
doe, and the moir godlie the charge is wherairunto thei are 
called, the readier the Enemie to draw theme bak from Godis 
obedience.”’ And thus, we are told, ‘‘ he departit this lyfe 
with ane extreyme penitent and contreit hart bayth for this, 
and all uther his offences in generale, to the great gude 
example and comfort of all the beholders.”’ 


5 October.—On the 5th October, 1773, a sergeant of the 
5rd Regiment of Guards, who was tried by a court-martial 
for enlisting men for the Government’s service and after- 
wards enticing them to enter that of the French, and sentenced 
to be shot, was reprieved and ordered to receive nine hundred 
lashes on the parade, a punishment thought by many more 
terrible than death itself. 


6 October.—On the 6th October, 1785, came on the trial 
before the Recorder at Guildhall of one Hervey, a constable, 
for perjury at the Old Bailey in the case of Peter Newbury 
and William iverson for a highway robbery of which they 
were convicted and Hervey shared with the prosecutor £80, 
the reward for their conviction. Hervey was convicted and 
sentenced to three years’ imprisonment in Newgate and to 
stand twice in the pillory in the Old Bailey Yard. The 
innocence of the two men whom his perjury had caused to be 
condemned to death had been established by the fullest 
inquiry. 











THE WEEK’sS PERSONALITY. 

William Cordell was one of the few who succeeded in 
preserving the balance of his fortunes under Tudor rule. 
Under Mary he was Solicitor-General and Master of the Rolls 





and Elizabeth continued him in the latter office. His 
epitaph translated, ran :— 

‘* Here William Cordell doth in rest remain 
Great by his birth but greater by his brain ; 
Plying his studies hard his youth throughout, 
Of causes he became a pleader stout. 
His learning deep such eloquence did vent, 
He was chosen Speaker of the Parliament, 
Afterwards, Knight Queen Mary did him make 
And councillor, State work to undertake, 
And Master of the Rolls : well worn with age, 
Dving in Christ, Heaven was his utmost stage. 
Diet and clothes to poor he gave at large 
And a fair almshouse founded at his charge. 
Both Queen and Comn.onwealth felt hin. to be 
A man of worth and sterling piety, 
A man devout and just whom neither fear 
Nor hate could turn from virtue’s straight career. 
That which he pron.ised he performed and would 
Discern and .hun the bad and love the good, 
Ready in making friends, a comrade kind 
And frank, to grace life’s highest paths de-igned. 
Nor can we doubt since thus he lived and died 
His soul now rests with the beatified.” 


THE CAREFUL SERJEANT. 


The Times recently, in an extract from an issue of a hundred 
years ago, revived an anecdote of the eccentric Serjeant Hill, 
whose odd personality made him the centre of innumerable 
legends. It seems that a learned friend once found him in his 
chambers in New Square with one side of the room bare and 
all the books and furniture piled into the other. He explained 
that since half his chambers had been found to stand in the 
parish of St. Clement Danes he had put all his belongings into 
the side belonging to Lincoln’s Inn to prevent their being 
distrained for the poor rates. Later the parish authorities 
actually effected an entrance through the back windows and 
the Serjeant was found defying them to touch his goods 
outside the parish. ‘‘ The officers were so intimidated at 
the threats that they never again molested the learned 
Serjeant, who continued to reside in the chambers without 
paying any parochial dues.’’ Hill had a reputation for being 
careful of money, and another story of him tells how a case 
was sent to him for his opinion with a fee of one guinea. He 
answered that he saw more difficulty in the case than in all 
the circumstances he could well solve. The case was sent 
back to him with another guinea, and he again wrote briefly 
that he saw ‘‘ no reason to change his opinion.” 


His WIFE. 

Even in his private relations Serjeant Hill seems to have 
been rather more than provident. It was reported that to a 
friend who called to condole with him on the death of his wife 
he said: ‘‘ Ay, she is gone. A good woman! A great loss 
to me certainly, sir! But I'll tell you one thing, if I should 
ever be induced to take another wife I would not marry 
merely for money.’’ In life he had treated her with a 
ceremonious courtesy which amused the Baw. Once in the 
middle of an important case at Leicester which showed signs 
of lasting all through the night he was heard to tell his clerk 
in a loud voice “ to offer his compliments to Mrs. Hill and to 
express his great regret that he would not be able to sleep 
with her that night as he expected to be detained until very 
late.”’ If there was any truth in the tale that went about 
concerning his wedding day, it is possible that the lady herself 
instilled a certain punctiliousness into him. It is said that 
he forgot all about the ceremony and the bride waiting at the 
church had to send a messenger in search of him, when he was 
found in his chambers immersed in his briefs. 





Honours and Appointments. 


It is officially announced that the King has been pleased to appoint 
Mr. Witu1AM Hemmina Srvuart, Chief Justice of Tonga, to be Second 
Puisne Judge of British Guiana. 


The following solicitors have been awarded the Military Cross :— 

Captain Huspert Henri Micuart Sua, Royal Artillery (T.A.). 
Mr. Sugg was admitted in 1938 and is associated with the firm of 
H. K. and H. 8. Bloomer, of Grimsby. 

Second-Lieut. (temp. Captain) Arraur Ricuarp TrENcH, The 
Queen’s Royal Regiment (West Surrey) (T.A.). Mr. Trench was 
admitted in 1939 and is associated with the firm of Guscotte, Fowler 
and Cox, 1, York Buildings, Adelphi, W.C. 

The Distinguished Flying Cross has been awarded to Flight-Lieut. 
Cartes Dovetas Grirrirns, R.A.F. Mr. Griffiths was admitted 
in 1928 and was Deputy Magistrate’s Clerk at Bristol. 
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Notes of Cases. 
HOUSE OF LORDS. 
Lowry ». Consolidated African Selection Trust, Ltd. 


Viscount Caldecote, L.C., Viscount Maugham, Lord Russell of Killowen, 
Lord Wright and Lord Romer. 8th May, 1940. 

Shares issued by company to employees at par 

Whether allowable as deduction 


Revenue Income tax 
Difference between par and market value 
in assessing company's profits to tax. 


Appeal from a decision of the Court of Appeal, 83 Soi. J. 94. 


50 T.L.R. 735, reversing a decision of Maenaghten, J., 83 Son. J. 57° 

By a special resolution increasing the capital of the respondent 
company in i933 it was also resolved that 10,000 of the new ordinary 
shares of 5s. each should be reserved for issue to its employees as the 
directors should determine. In 1934 they determined accordingly to 
offer 6,000 of these to the employees at their nominal value, though, 
according to the London Stock Exchange quotations, they were then 
worth £2 3s. 9d. each. The employees were assessed to tax on the sum 
representing the difference between the par and the market value of 
the shares. The company contended that, in computing its profits for 
income tax purposes, a deduction should be made equal to the difference 
between the par and market value of the shares as being the amount 
forgone by it. The Crown contended, inter alia, that the company 
had forgone nothing, because the issue cf shares to the employees was 
made for good commercial reasons. Macnaghten, J., held that the 
deduction could not be made, and the Court of Appeal reversed his 
decision, holding that the company had remunerated its employees to 
its own financial prejudice by giving them a sum of money which it 
could have had itself. The Crown now appealed. 

Viscount CaLpgcore, L.C., said that, in view of the disclaimer by 
the respondents’ counsel of any intention of basing his case on the 
argument that a ~ profit was forgone’’ in the present case, it was 
unnecessary to say more about the propositions contained in Lord 
Sumner’s speech in Usher's Wiltshire Brewery, Ltd. v. Bruce [1915] 
A.C. 433, than that they might require very careful examination if 
relied on as having the authority of their Lordships’ House. It was 
said, however, that the decision in that case, supported and explained 
as it was by Hoare & Co., Ltd. v. Collyer [1932] A.C. 407, was based on 
a broad principle applicable to the present case. The argument was 
that the company parted with money’s worth in issuing the shares at 
par to the employees. With respect to the Court of Appeal, he (his 
lordship) was unable to find any principle laid down in Usher’s Case, 
supra, which could be applied to the facts of the present case, even 
assuming that the view of those facts taken by the Master of the Rolls 
commended itself to him. Did the issue of these shares in the manner 
adopted involve the respondent company in any * disbursements or 
expenses . . . wholly and exclusively laid out or expended for the 
purposes of *’ its trade? Its capital was intact after the issue of the 
shares; not a penny was, in fact, disbursed or expended ; its trading 
receipts were not diminished ; nor was it a right view of the facts to 
say that the company gave away money’s worth to its own pecuniary 
detriment. It was entitled to issue its shares at par. It did so, and 
never received or elected to receive anything more than the par value 
of the shares. Quite apart from any desire that the employees should 
have a share interest in the company, the directors might have had 
very good reasons for deciding not to issue to them shares at a price 
which could only be justified by an expectation of very high dividends 
over a long period. The appeal should, in his opinion, be allowed. 

Viscount Mavecuam and Lorp Russet or KiLLowen agreed. 

Lorp Wricut, dissenting, said that if the respondents had arranged 
with certain of their employees to satisfy their salary to the extent of 
£11,625 by the allotment of the shares at 5s. instead of the market 
price, it could not be contested that the £11,625 was deductible as a 
trade expense. His lordship, having discussed Usher's Case, supra ; 
Weight v. Salmon, 51 T.1,..R. 333; Hilder v. Dexter [1902] A.C. 475; 
and Russell v. Town d& County Bank, 13 App. Cas. 418, said that the 
respondents had parted with an asset at one-tenth of its value to further 
their interests. Most people would say that they had given the shares 
away, treating the 5s. a share as merely a mitigation of what would 
otherwise be a free transfer; or the difference between the 5s. a share 
and its market value might be regarded, to borrow Lord Atkin’s phrase 
from Weight v. Salmon, supra, as a notional sum paid to remunerate 
the employees, or as a sacrifice made to promote the company’s trading. 
No one, he imagined, would deny that if the company possessed bonus 
shares in a subsidiary company, which had cost it nothing, the value to 
it of those shares was their market value; and that, if the company 
used those shares to pay a debt or satisfy an obligation in the course of 
its trading, their value could be deducted in ascertaining the balance of 
profits and gains. He saw no difference in principle between that case 
and the present. He must not be taken to say that a profit forgone 
was in every case the same as an outgoing or expense ; or that money’s 
worth was always to be deemed to be the same as money; but he thought 
that on the facts of the present case and for purposes of determining 
the deductions permissible for the respondents under Sched. D, both 
propositions might be asserted. For those reasons, which in substance 


were those stated by the Master of the Rolls in the Court of Appeal, 
he thought that the appeal should be dismissed. 


4 





Lorp Romer agreed with Lord Wright. 

CounsEL: The Solicitor-General (Sir Terence O'Connor, K.C.) and 
R. P. Hills ; Tucker, K.C., and 7’. Donovan. 

Soxicrrors : The Solicitor of Inland Revenue ; 
Munns. 


Freshfields, Leese & 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


T. D. Bailey, Son & Co. v. Ross T. Smyth & Co. 


Viscount Maugham, Lord Atkin, Lord Wright, Lord Romer and 
Lord Porter. 30th May, 1940. 


Sale of corn—Contract quantity—Option for limited increase 

Appropriation by sellers of more than contract quantity 
Amended invoice for contract quantity— Buyers 

Sale of Goods Act, 1893 (56 & 57 Vict., c. 71), 


Contract 
or reduction 
Repudiation by buyers 
not entitled to reject 
s. 30 (1). 

Appeal from a decision of the Court of Appeal (83 Son. J. 542; 

55 T.L.R. 817) reversing a decision of Branson, J. 


A contract, dated the 3rd August, 1938, on the printed form No. 28 
of the London Corn Trade Association, was for 15,000 units (quarters 
of 480 lb.) of American corn, to be shipped as per bills of lading, c.i.f. 
Hull. It was provided that the quantity might vary between 2 per 
cent. more or less, and that the sellers might have an additional option 
of shipping a further 3 per cent. more or less over the 2 per cent. At 
the foot of the printed contract was a typed addition: ‘* Separate 
docrments for each 1,000 units and each 1,000 units to be considered 
as a separate contract.’ In the event of more than one shipment being 
made each shipment was to be considered a separate contract. On 
the 27th August, 1938, the sellers wrote to the buyers appropriating 
15,444 quarters to the contract. On the 6th September the sellers 
sent to the buyers a provisional invoice covering the 15,444 quarters 
and stating that there were fifteen bills of lading for 1,000 quarters 
each and one for 444 quarters. The buyers, contending that the 
documents tendered were not in accordance with the contract, repudiated 
the contract, whereupon the sellers purported to withdraw the 
provisional invoice, substituting another which described the contract 
quantity as 15,000 quarters. The Court of Appeal, reversing the 
decision of Branson, J., who had reversed the decision in favour of 
the buyers of the Appeal Committee of the Association, decided that 
the buyers were entitled to repudiate. The sellers appealed. 
(Cur. adv. vult.) 

Lorp Wricurt said that he thought the appeal committee wrong 
in law in holding that there was a waiver by the sellers of the buyers’ 
breach of contract in rejecting the first invoice covering the 15,444 
quarters. In holding that the result of the appropriation was that the 
property in the 15,444 quarters passed to the buyers under the Sale of 
Goods Act, 1893, the Court of Appeal must be taken to have laid down 
a general principle, and so, presumably because they had not the bills 
of lading before them, had fallen into an error which, if not clearly 
controverted by that House, might have serious consequences in 
unsettling the course of business generally in c.i.f. contracts. The notice 
of appropriation under an ordinary c.i.f. contract was not intended to, 
and did not, pass the property. Where, as here, the sale was of 
unascertained goods by description, there were at that stage no goods 
to which the contract could attach ; the seller was free to appropriate 
to the contract any goods which answered the contract description. 
He did that by the notice of appropriation which defined the goods 
to which the contract attached. Those goods he was bound to deliver 
and the buyer to accept, subject to the terms of the contract. That, 
however, did not involve the passing of the property, because it could 
not pass until the goods were ascertained (s. 16 of the Act of 1893). 
Once they were ascertained the property passed when the parties 
intended. Section 18 gave rules to apply “ unless a different intention 
appears.”’ The Court of Appeal relied on r. 5 (1), which provided that 
on unconditional appropriation of unascertained goods to the contract 
by either party with the other’s consent the property passed to the 
buyer. The court should not have disregarded the word “ uncon- 
ditionally ” in r. 5 (1). The condition for the transfer of documents, 
cash or acceptance of seller’s draft against documents, had not been 
fulfilled. The buyers had at that stage no more than a contractual 
right to obtain control of the goods on taking up the documents. It 
was impossible to hold that the appropriation had been unconditional. 
The sellers thus held the jus disponendi at least from the time when 
they received the bills of lading. A more serious objection to the 
Court of Appeal’s view was founded in s. 19 (1). It provided that the 
seller might by the contract or the appropriation reserve the right of 
disposal until certain conditions were fulfilled, in which case the 
property did not pass to the buyer until the conditions were fuifilled. 
In particular, the provision in the contract here for cash against shipping 
documents clearly contemplated that the sellers were to retain documents 
including the bills of lading until the condition of payment had been 
fulfilled. His lordship, having described the working of a c.i.f. contract, 
said that in that course of business the general property in the goods 
remained in the seller until he transferred the bills of lading. The 
judgments of the Court of Appeal might have seemed to throw doubt 
on one of the most essential aspects of c.i.f. business. Credit facilities 
would be completely unsettled if the incidence of the property were 
made a matter of doubt. The Parchim [1918] A.C. 157, as explained 
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by Lord Sumner in The Krénprinzessin Margareta [1921] A.C. 486, at 
p. 516, was a case where the contract contained special rules taking it 
outside the general rules. (Reviewing the law before the Act of 1893, 
his lordship referred to Wait v. Baker, 2 Ex. 1, at p. 7; Shepherd v. 
Harrison, L.R. 5 H.L. 116, at p. 131; Ogg v. Shuter, 1 C.P.D. 47; and 
Mirabita v. Imperial Ottoman Bank, 3 Ex. D. 164, at  p. 172.) 
Kennedy, L.J.’s, words in Biddell Brothers vy. FE. Clemens Horst & Co. 
(1911) 1 K.B. 934, at p. 959, ** . . . the purchaser, to whom from the 
moment of shipment the property has passed...’’? must be read 
subject to all the qualifications which were fully present to his mind. 
He was not there concerned with jus disponendi. A peculiarity of the 
c.i.f. contract was that sale could be completed, after loss of the goods, 
by transfer of shipping documents. That state of affairs was considered 
by Atkin, J., in Groom, Ltd. v. Barber [1915] 1 K.B. 316. Here the 
buyers had refused to accept the sixteen bills of lading specified in the 
first provisional invoice, on the ground that there should have been 
fifteen bills each for 1,000 odd units, the 444 units being spread evenly 


over the fifteen bills. The appeal committee had decided in favour of 
the sellers on that contention, and they were right on construction of 


the contract. As to the argument that the sellers had waived the 
buyers’ breach in refusing the original invoice, the sending of the 
amended invoice was no more than an attempt by the sellers to meet 
the buyers’ objection by an offer to fulfil the contract by fifteen bills 
of lading each covering 1,000 units. That was no breach of contract 
by the sellers. It was not as though the sellers were delivering 15,000 
quarters and no more ; and, on the other hand, the buyers could not 
refuse to accept particular deliveries as made on the ground that they 
were separate instalments of 1,000 units each. The question could 
only arise if the first invoice (for 15,444 units) were eliminated, and 
the amended invoice treated as the material one. The appeal must 
be allowed, and the appeal committee’s alternative award in favour of 
the sellers be upheld. 

The other noble lords concurred. 

CounseL: Miller, K.C., and Cyril Miller; Willink, K.C., and 
R. A. B. Powell. 

Soricrrors : Middleton, Lewis & Clarke ; Thomas Cooper & Co. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


COURT OF APPEAL. 
Hough v. London Express Newspaper, Ltd. 


Slesser, Clauson and Goddard, L.JJ. 9th May, 1940. 


Defamation—Libel—E vidence—Words not defamatory in ordinary 
meaning—Defamatory to those with knowledge of special facts—Actual 
proof of persons affected not necessary. 


Appeal frors a decision of Croom-Johnson, J. 


The plaintiff, Mrs. Hough, the wife of a boxer, one Frank Hough, 
claimed damages from the defendants for libel in respect of the following 
words which appeared in their newspaper: ‘“ Frank Hough’s curly- 
headed wife sees every fight. ‘1 should be in more suspense at home,’ 
she says. ‘I always get nervous when he gets in the ring, although 
I know he won't get hurt . . . He always eats a cooked meal at night, 
however late it is when he gets in.’’’ The following innuendo was 
pleaded in the statement of claim: ‘* The said words were falsely and 
maliciously . . . published . . . of and concerning the plaintiff in that 
the said curly-headed woman . . . is some woman not the plaintiff 
and not lawfully married to the said Frank Hough and the said words 
meant ... that the plaintiff was a dishonest woman falsely repre- 
senting herself to be . . . the wife of the said Frank Hough and that 
. . . She was an unmarried woman who had cohabited with and had 
had children by the said Frank Hough ...°’ Croom-Johnson, J., 
awarded the plaintiff £50 damages, and the defendants appealed. 

SLESSER, L.J., said that the special circumstances which had to be 
proved were that the plaintiff was the wife of Frank Hough and was 
known to her acquaintances to have held herself out to be his wife. 
There was ample evidence that many neighbours of Mrs. Hough knew 
her as the wife of Frank Hough. The judge, sitting without a jury, 
came to the conclusion that the article would convey to people 
acquainted with the special facts the imputation that the plaintiff, 
instead of being a respectable married woman as she represented herself 
to be, was not a respectable person at all; that finding seemed entirely 
consistent with the evidence. His lordship referred to the judgment 
of Serutton, L.J., in Cassidy v. Daily Mirror Newspapers, Ltd. [1929] 
2 K.B. 331, at p. 340. The only difference, on the facts, between that 
case and the present was that here the woman said to have been 
associated with Hough was stated to be his wife and not his fiancée, 
and that the inference drawn in that case by the jury was here drawn 
by the judge who had to perform their duties. It was argued by the 
appellants that the only evidence adduced in the case was to the effect 
that persons reading the article would not regard it as reflecting on 
Mrs. Hough as a married woman since they knew that the person 
referred to in the article was not Hough’s wife. That argument, 
however, rested on a misconception. The burden on the plaintiff in 
such a case as the present was to give evidence of special circumstances 
which would lead reasonable persons to infer that the words were 
understood in a defamatory meaning, provided that those cireumstances 
were known to the persons to whom the words were published (Capital 





and Counties Bank v. Henty, 7 App. Cas. 741). The evidence required 
was evidence of special facts which caused the words to have a meaning 
revealed to those who knew the special facts, but not revealed by the 
words in the absence of such knowledge : per Greer, L.J., in Tolley v. 
J. 8S. Fry & Sons, Ltd. [1930] 1 K.B. 467, at p. 480; but, as he went 
on to point out: ‘it is not proof of a special fact . . . merely to call 
a number of people to say that they understood the words in a 
defamatory sense ; they would have to prove some fact known to them 
which would be sufficient to entitle any reasonable man with such 
knowledge to interpret the words in a defamatory sense.’’ Conversely 
here, the mere fact that two women knew that Mrs. Hough was Hough’s 
wife and so did not regard the article as defamatory on her, though 
possibly defamatory on the curly-headed woman, or on Hough 
himself, did not acquit the defendants of liability. The evidence of 
the two women, however, that the words conveyed no aspersion on the 
plaintiff to their mind because they knew her to be Hough's wife 
amounted to no more than that those two particular persons did not 
regard the article as an aspersion. It by no means followed that others 
with knowledge of the facts would not think otherwise of the plaintiff. 
The judge properly drew the inference that such reasonable persons 
knowing the circumstances generally would regard the article as 
defamatory. Consequently the appeal failed. 

CLauson and Gopparp, L.JJ., agreed. 

Counse.L: G. O, Slade ; D. F. Brundrit. 

Soxicitors : Shirley Woolmer & Co. ; H.C. L. Hanne & Co. 

{Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Wilkinson v. Chetham-Strode. 
Slesser, Scott and Goddard, L.JJ. 9th May, 1940. 
Road traffic—Pedestrian crossing places—Street refuge—Whether part of 
crossing. 
Appeal from a decision of Asquith, J. (84 Son. J. 188). 


In July, 1938, the plaintiff was knocked down and injured by a 
motor car driven by the defendant in Artillery Row, London, 8.W., 
close to the junction of that street with Victoria Street. At the time of 
the accident the plaintiff was walking along the southern pavement of 
Victoria Street from west to east. In the middle of the mouth of 
Artillery Row was a refuge, consisting of three sections of paved surface, 
raised above the level of the carriage-way, the middle one carrying a 
lamp standard and the other two carrying a pylon each. Between the 
section carrying the lamp standard and each section carrying a pylon 
there were gaps of unpaved roadway about 4 feet wide. A pedestrian, 
therefore, could cross the mouth of Artillery Row by either of those 
gaps without mounting the paved parts of the island, but remaining 
throughout on the level of the carriage-way. The crossing was 
indicated on the one side by a row of metal studs and on the other side by 
a“ stop’’ line. The road junction where the accident took place was 
controlled by four trafic lights, two showing east and west along Victoria 
Street, and two showing north and south along Artillery Row and 
Buckingham Gate. Asquith, J., found that neither party used 
reasonable care; that the negligence of both parties was substantially 
simultaneous and left no room for the rule of last opportunity ; 
therefore that, if the liability of the parties were to be determined 
purely by the common law and there were no question of a pedestrian 
crossing governed by special statutory regulations, the plaintiff's claim 
must fail because of his contributory negligence ; and that the crossing 
was a “ crossing at a road intersection where traftic is fer the time being 
controlled . .. by light signals’’ within reg. 5 of the Pedestrian 
Crossing Places (Traftic) Provisional Regulations, 1935, which regulation 
provides that the driver of a vehicle at such a crossing must “ allow 
free and uninterrupted passage to every passenger who has started to 
go over the crossing before the driver receives a signal that he may 
proceed.’’ It was contended for the defendant that the transit fgom 
side to side of Artillery Row consisted of two crossings, one from the 
west pavement to the island and the second from the island to the east 
pavement, and that the plaintiff was not a person on a crossing within 
reg. 3, or a person who had started to go over a crossing within reg. 5, 
but was a person stepping suddenly on to a crossing in the same way as 
did the plaintiff in Chisholm v. London Passenger Transport Board 
[1939] 1 K.B. 426; 82 Sox. J. 1050), and so was guilty of contributory 
negligence. Asquith, J., accepted those contentions and the plaintiff 
now appealed. (Cur. adv. vult.) 

Stesser, L.J., said that in his opinion Asquith, J., was mistaken in 
thinking that there was anything in Chisholm v. London Passenger 
Transport Board, supra, to compel the court to decide that there was 
one crossing. A refuge, where a foot passenger could not possibly be 
in any reasonable peril of encountering vehicular traffic, was not part 
of a crossing, albeit one or both of the crossings on each side of the 
refuge was or were indicated by a traffic sign. The actual physical 
treatment by traffic signs would point to two crossings and not one in 
the present case. Apart from the traffic sign, a consideration of the 
regulations showed that the transit between the west and east pavements 
of Artillery Row ought to be regarded as two crossings. The regulations 
seemed to contemplate an area where the safety of the pedestrian was 
established, and areas, such as refuges, which were not in need of 
protection, were not statutory crossings. The regulations did not deal 
with the area of the refuge, but with the crossing. The defendant 
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could plead the contributory negligence of the plaintiff as a defence. 
When he stepped off the refuge he stepped from something which was 
not part of the crossing on to something which was. It followed from 
Chisholm v. London Passenger Transport Board, supra, that he was 
capable of contributory negligence if he stepped on to the second 
crossing in such a way that traffic travelling at a reasonable speed could 
not stop in time to avoid hitting him, and the driver could not be said 
to have an opportunity to give precedence to the foot passenger. That 
was what he did. The appeal should be dismissed. 

Scorr and Gopvarp, L.JJ., agreed. 

CounseL : Salmon ; Cartwright Sharp, K.C., and Armatrong-Jones. 

Souierrors : Pothecary & Barrett ; Stanley & Co. 

[Reporte | by R. C. CALBURN, Eaq., Barrister-at-Law.] 


General Accident Fire and Life Assurance 
Corporation, Ltd. 


MacKinnon, Luxmoore and Goddard, L.JJ. 5th June, 1940. 


Digby ». 


Insurance (motor)—Policy indemnifying policyholder and person driving 
with his permission—Collision—Damages recovered by policyholder 
against his chauffeur—Chauffeur not entitled to indemnity by insurers. 


Appeal from a decision of Atkinson, J. (84 Sol. J. 135; 56 'T.L.R. 394), 
on a special case stated by an arbitrator. 


The General Accident Fire and Life Assurance Corporation, Ltd., 
issued in respect of a motor car a policy to a Miss Thompson. On the 
16th March, 1937, while the policy was in force, the claimant, 
Miss Thompson's chauffeur, was driving a motor car in which she wasa 
passenger when a collision occurred in which she was injured, Judgment 
was entered in an action in the King’s Bench Division in favour of 
Miss ‘Thompson against the claimant for £5,000 and £693 Is. 9d. agreed 
costs. The chauffeur now claimed to be indemnified by the respondents 
in respect of that judgment and those costs, but the insurers denied 
liability. By cl. 2 (1) of the policy the insurers agreed to indemnify 
the policyholder * in respect of . . . any claim by any person (including 
passengers in the automobile), for . . . accidental bodily injury caused 
in connection with such automobile ...’’ By el. 2 (3) the insurance 
extended to indemnify in like manner any person while driving the car 
on the order or with the permission of the policyholder ‘* provided that 
such person should, as though he were the policyholder, observe, fulfil, 
and be subject to the terms, exceptions, and conditions of the policy .. .’’ 
The proposal form included unlimited indemnity in respect of claims 
by the public for personal injury against (a) the policyholder, (b) any 
person driving on the policyholder’s order or with his permission. It 
was contended by the insurers that the claimant could only proceed 
against them, if at all, by arbitration ; that the claimant was not, by the 
combined effect of the terms of the policy and s. 36 (4) of the Road 
Traftic Act, 1930, or at all, a party to the arbitration clause contained in 
the policy ; that when the insurance was extended under cl. 2 (3) the 
words * any person’’ in cl. 2 (1) did not include the policyholder, but 
was limited to persons who were not parties to the policy but mere 
members of the public; and that the liability of the claimant to 
Miss Thompson was a contractual liability, although the judgment 
obtained by her was in an action in tort. The arbitrator awarded in 
favour of the claimant, the questions left for the decision of the court 
being (1) whether the claimant was entitled to avail himself of the 
arbitration for which the policy provided ; and (2) whether, if he were, 
he was entitled to recover the £5,693. Atkinson, J., answered both 
questions in the affirmative in favour of the claimant, and the company 
appealed. 

MacKinnon, L.J., said that he agreed with Atkinson, J., on the first 
point. Indemnity was only promised to an authorised driver by cl. 2 (3) 
if he should, as though he were the policyholder, observe and be subject 
to the conditions of the policy. That included cl. 8 if it could apply, 
and it was almost beyond argument that it could apply to a claim made 
by an authorised driver. The words in cl. 8, “an award shall be a 
condition precedent to any liability of the corporation . . .’’ emphasised 
that a third party claiming under cl. 2 (3) must secure an award as a 
condition precedent to his bringing any action. The second point was 
more difficult, but in his clear opinion Atkinson’s, J.’s, decision on it was 
incorrect. Clause 2 referred to third party liability and was obviously 
inserted in the policy because of s. 35 of the Road Traffic Act, 1930, which 
required third party insurance of every driver. The claimant’s whole 
argument rested on the fact that in cl. 2 (1) the words “ any person’’ 
were used as distinguished from * third party ’’; but, having regard to 
the purpose and nature of the policy as a whole, and to the fact that 
cl. 2 was based on the requirements of s. 35 of the Act of 1930, “ any 
person ’’ there meant ** a third party,’’ and the clause should be so read. 
A commercial document like this policy must be construed as a whole, 
its nature and purpose being of paramount importance in the construc- 
tion of any part of it. It would be erroneous to construe any sentence 
in it with the rigour which in so many cases had for so long defeated the 
intentions of testators. What, then, was a “third party’’? The 
phrase contemplated three parties, and clearly the first was the insurer, 
the second the policyholder or assured, and the third some person other 
than those two. If the claimant's contention were right, startling 


results would arise under the policy: If the assured took out a third 
party insurance only and were then careful always to be driven by a 
chauffeur, he would secure indemnity in respect of damage to his car 





although paying the lower premium, for if the car were damaged through 
his chauffeur’s negligence he could recover from him and the chauffeur 
could claim indemnity from the insurers. Another remarkable result 
would be that, the insurers having in cl. 3 promised to pay the policy- 
holder, for example, a fixed sum in the event of the loss of his eyes in the 
event of accidental injury, the policyholder could, if through his 
chauffeur’s negligence, he lost the sight of both eyes, recover not only 
the agreed fixed sum but also such heavy damages as he might recover 
in respect of his eyes against the chauffeur, and the insurers would have 
no defence to such a claim; nor would there be any legal ground on 
which they could be allowed to set off the sum already paid. The appeal 
must be allowed, and the claimant's claim failed. 

Luxmoore, L.J., dissenting on the second point, said that, it being 
common ground that the claimant was authorised by the assured to 
drive her and while doing so incurred a legal liability to her, why was 
he not entitled to be indemnified by the company in respect of that 
liability ? The words “ any person ”’ taken alone included the whole 
world. The only limitation on them was that the person in question 
must have a legal claim on the policyholder, and that excluded the 
policyholder herself. The words “any person ’’ appeared frequently 
in the policy, and in one place it had been thought necessary to add 
‘ other than the policyholder.’’ As he (his lordship) read cl. 2 (3), the 
authorised driver was to be indemnified in like manner as the policy 
holder under cl. 2 (1). That appeared to be equivalent to a direction 
to substitute the authorised driver for the policyholder in cl. 2 (1). If 
that were done, the indemnity conferred on the authorised driver was 
“in respect of all sums which the authorised driver shall become legally 
liable to pay in respect of any claim by any person (including passengers 
in the automobile).’’ In his opinion the policy provided two separate 
indemnities, the one for the policyholder and the other for the authorised 
driver, and that the indemnities were to be co-extensive and each to 
cover any legal liability to pay any sums in respect of any claim by any 
person. There was in his opinion no exception in the case of an 
authorised driver's legal liability to the policyholder. 

Gopparp, L.J., agreed with MacKinnon, L.J., that the appeal should 
be allowed. 

CounseL: Willink, K.C., and Berryman ; 
Armstrong-J ones. 

Souicrrors : Kenneth Brown, Baker, Baker ; Walter, Burgis & Co. 


[Reported by %. C. CALBURN, Esq., Barrister-at-Law.] 


Samuels, K.C., and 


HIGH COURT -KING’S BENCH DIVISION. 


Saint Line, Ltd. v. Richardsons Westgarth & Co., Ltd. 
Atkinson, J. 6th May, 1940. 

Contract—Engine to be fitted to ship—Clause excluding * indirect 07 
consequential damages ’’— Loss of profit — Wages thrown away—Expenses 
of supervision— Whether excluded. 

Case stated by an umpire. 

The respondent company entered into a contract with the claimant 
steamship company, undertaking to fit a new engine to one of their 
ships. The contract provided, in cl. 4, that the liability of the respon 
dents for any defect in material or workmanship did not * extend to 
any ... indirect or consequential damages or claims whatsoever.” 
The respondents fitted an engine which turned out to be unsatisfactory, 


and the claimants repudiated the contract, demanding repayment of 


£4,000 which they had paid on account. They claimed damages for 
loss of the profit which théy might have made had the engine fitted been 
satisfactory, for wages and expenses while the vessel was idle, and for 
the cost of superintendent's fees. The respondents admitted having 
failed to supply an engine which complied with the warranty in the 
contract. The claim having been submitted to arbitration the following 
questions were left for the decision of the court : Whether the respondents 
were exempted from liability for (i) loss of profit, (ii) wages, ete., and 
(iii) superintendent’s fees, by reason of cl. 4; and whether they were 
exempted from liability for heads 2 and 3 by reason of cl. 4 on the 
assumption that those heads of expense were (a) necessarily, or (b) not 
necessarily but reasonably, incurred as a result of the respondents’ 
admitted breaches of contract. (Cur. adr. vult.) 

ATKINSON, J., said that direct damage was that which flowed naturally 
from the breach without other intervening causes and independently 
of special circumstances, while indirect damage did not so flow: The 
breach certainly had brought it about, but only because of some super 
vening event or some special circumstances unknown to the seller. The 
word * consequential ’’ was not very illuminating, as all damage was in a 
sense consequential ; but there was a definition in the Oxford Dictionary : 
“ Of the nature, of a consequence, merely ; not direct or immediate ; 
eventual.” Wharton contained the following definition: ‘Con 
sequential damages : losses or injuries which follow an act but are not 
direct or immediate upon it.’’ Apart from that there was the guidance 
of the Court of Appeal as to what was meant by “ consequential.’’ In 
Millar’s Machinery Company, Ltd. vy. David Way & Son, 40 Com. Cas. 
204, it was clear that the court took it for granted that the word 
* consequential ’’ meant ‘‘ merely consequential,’ and was something 
which was not the direct and natural result of the breach. In his (his 
lordship’s) judgment, the words “ indirect or consequential ’’ did not 
exclude liability for what was prima facie recoverable ; that was, did not 
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exclude liability for damages which were the direct and natural result of 
the breaches complained of. What the clause did was to protect the 
respondents from claims for special damages which would be recoverable 
only on proof of special circumstances, and for damages contributed to 
by some supervening cause. It did not protect them from the claims 
made in the present case. It was clear that a claim for loss of profit 
might very well arise directly and naturally from the breach based on 
delay. His lordship referred to the judgment of Blackburn, J., in Cory 
v. Thames lron Works Co., L.R. 3, Q.B. 181, at p. 188. Wilson v. The 
General Iron Screw Colliery Co., 39 L.T.R.789, was another case which 
really left no doubt about that part of the claim. Clause 4 was no bar 
to such a claim assuming those damages to be recoverable under the 
general law. With regard to the claims for money thrown away, again 
cl. 4 had no bearing. As to wages, there was an illustration in Waters 
v. Towers, 8 Exch. 401. The £700 paid to superintendents was also 
not touched by the clause. As to the second question asked, expenses 
were recoverable, * if they are fair and proper under the circumstances °° 
(** Mayne on Damages,’’ 10th ed., p. 17). Reasonable business necessity 
was as good a guide as any other. Once it was established that an 
expense was recoverable as part of the damages directly and naturally 
flowing from the breach because it was reasonable and proper in the 
circumstances, then the clause did not exclude it, and a fortiori if it were 
a necessary expense, 
CounseL: Willink, K.C., and Cyril Miller ; 
tshworth. 
Souicrrors : Stokes d& Metcalfe ; 
Middleton & Co., Sunderland. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Miller, K.C., 


and 


Middleton, Lewis & Clarke, for 


Hulme ». Bucklow Area Assessment Committee and Others. 
24th May, 1940. 

Proposed insertion of hereditament in valuation list—Objection 
Jurisdiction confined to confirm- 
No jurisdiction to 
Rating and 


Charles and Humpheys, JJ.* 


Rating 

by owner-—A ppeal to quarter sessions 
ing or revoking assessment committee's ruling 
entertain question of misconduct at hearing of objection 


Valuation Act, 1925 (15 & 16 Geo. 5, ¢. 90), 8. 31 (1) (4). 

\ppeal by case stated from a decision of Cheshire Quarter Sessions. 

In February, 1938, Wilmslow (Cheshire) Rating Authority, the second 
respondents, gave notice of a proposal to insert a hereditament occupied 
by the appellant, Hulme, in the valuation list at £40 gross and £30 
rateable value. The appellant objected to the respondent assessment 
committee. The hearing of the objection was adjourned while a 
sub-committee of four members of the assessment committee visited and 
inspected the hereditament, the appellant being present and not object- 
ing. On an agreement between the parties that the objection should 
be reheard, the rating authority appointed a part-time valuation officer, 
who was employed by the county valuation committee, to act on the 
rating authority's behalf at the hearing of the objection. The county 
valuation committee subsequently instructed the officer to help the 
authority with regard to the objection. The officer gave evidence at the 
hearing after the assessment committee had overruled the appellant's 
objection to his doing so. The proposal was approved, and the appellant 
appealed to quarter sessions on the grounds that the inspection of the 
premises by the assessment committee had been ultra vires ; and that 
the county valuation committee had been allowed to appear and_ be 
heard through the valuation officer although the appellant had not been 
notified under s. 18 (3) of the Rating and Valuation Act, 1925. Quarter 
sessions held that they had no jurisdiction to hear an appeal on those 
grounds, The ratepayer now appealed. 

Cuarves, J., said that there was no statutory authority which 
compelled an owner of property to permit an assessment committee 
to inspect the hereditament. The committee's power was to appoint a 
valuer, who was given the right, even against the assent of the owner, 
to enter on the property and make a report (s. 38 (1) of the Act of 1925). 
Here, however, the matter did not arise, because the appellant offered no 
objection at the time to the inspection. Finally, the rating authority 
relied on a finding by quarter sessions that they had no jurisdiction to 
hear an appeal on the grounds raised, so that it remained to consider 
what their jurisdiction was. Their jurisdiction on an appeal such as the 
present was set out in s. 31 of the Act of 1925, subs. (1), of which provided : 
“ Any person who appeared before the assessment committee on the 
consideration of an objection made before the committee under this Part 
of this Act may, if he is aggrieved by the decision of the committee 
on the objection, appeal against the decision.” What was being con- 
sidered by the assessment committee was, aye or no, should the house be 
entered in the valuation list, and, if so, at what figure. What powers had 
quarter sessions when an appeal was brought against the decision of the 
committee ? By s. 31 (4): “ On an appeal under this section the court 
shall, as it thinks just, either confirm the valuation list or alter the 
valuation list to give effect to the contention of the appellant so far as that 
contention appears to the court to be well founded.’’ That was the 
limit of their authority, and if the appellant wanted to attack the 
propriety, the regularity, or the conduct of the inquiry before the 
assessment committee, the proper way for him to do it would be to apply 
to the court for a writ of mandamus directing the committee to hear 
and determine in accordance with law; then the whole matter would 
be open to him; he could argue that the committee had proceeded 





irregularly ; and, if he had persuaded this court of that, a writ would 
have gone and he would have had his remedy. The appeal should be 
dismissed. 

Humpureys, J., agreed. 

Counse.: Lind-Smith ; Comyns-Carr, K.C., and @,. Bankes. 

Souicrrors : Peacock & Goddard, for P. H. Barker & Co., Manchester : 
Church, Adams, Tatham & Co., for Cobbett. Wheeler and Cobbett, 
Manchester. 

[Reported by R. C. CALBURN, Hsq., Barrister-at-Law.] 

* This appeal was by consent heard by two judges in the absence of 

the Lord Chief Justice through illness. 


Lyns v. Stepney Borough Council. 
Humphreys, J. 19th August, 1940, 
Local government —Highway—Obstruction 
Plaintiff injured by collision during black-out 
duty to light streets Obligation to take reasonable cure to protect publ 
from injury not affected, 


Sandbin on pavement 


{hrogation of statutory 


Action tried by Humphreys, J. 

On the 15th September, 1939, the plaintiff was walking along the 
pavement of a street in the Borough of Stepney during the black-out, 
when he collided with a sandbin placed just inside the kerb and was 
injured. The night was dark and the street narrow, with high houses 
on either side. The bin was from 3ft. Sins. to 8ft. 10ins. high and 
several feet long, and of galvanised iron which had become dulled by 
the weather since the erection of the bin in 1936.) The bin was an 
obstruction lawfully placed in the street under s. 33 of the London 
County Council (General Powers) Act, 1928. which enacts that a 
borough council may provide and maintain in a street © orderly bins” 
for, inter alia, sand. The section further provided that nothing in it 
should empower a borough council to hinder the reasonable use of the 
street by the public. At the time when the bin erected the 
defendants were under the existing statutory obligation to light 
sufficiently the streets in their district, and the bin, being within a 
reasonable distance of a street lamp, was accordingly properly lighted. 
At the beginning of September, 1939, the Lighting (Restrictions) Order 
came into foree, providing : “ Save as hereinafter provided, no person 
shall during the hours of darkness cause or any light *’ to be 
exhibited, which provision, as decided by Wodehouse v. Levy, ante p. 441; 
56 'T.L.R LOLL, had the effect of abrogating the defendants’ duty under the 
Metropolis Management Act, 1855, to light their streets sufliciently 
On the 18th August, 1939, the defendants began treating obstruction: 
in their streets by either lighting or painting them so that persons using 
the streets should not be injured by colliding with them. They began 
with the main streets and had not by the l5th September, 1939, reached 
the minor street in which the plaintiff met with his accident. The 
plaintiff accordingly sued the defendants for negligence in respect of 
his injuries, 

Humpureys, J., said that the defendants relied on Wodehouse v. Levy, 
supra, which was very difficult to reconcile with an earlier decision, 
also of the Court of Appeal, in Morrison v. She ffir ld Corporation [1917] 
2 K.B. 86, which had apparently not been referred to in argument in 
the later case. Cassels, J., whose decision the Court of Appeal reversed, 
held (84 Sou. J. 441) that the defendant local authority had been guilty 
of a breach of duty in not lighting an island refuge. It was not 
contended that that decision was right, but the judge had also held that 
there still remained on the local authority a common law duty, not 
necessarily to light their streets, but todo what was refsonably necessary 
to prevent members of the public from suffering accidents as a result 
of the placing of obstructions in the streets. It did not seem to have 
been suggested in argument before the Court of Appeal in Wodehouse 
v. Levy, supra, that there was another way in which the defendant 
authority might have prevented the island refuge from being a danger 
to traffic—namely, by whitening it. The whole question had turned on 
whether, as Cassels, J., had held, it was right to say that, although the 
authority were prohibited from showing lights in the streets, their 


Was 


permit 


statutory duty to light the streets in some way remained. ‘That was 
a difficult proposition to maintain. In Morrison v. Sheffield Corporation, 
supra, the defendants had planted trees in a pathway and had then 
surrounded them with railings. Lighting restrictions having been 


imposed as a result of the war then in progress, the railings became a 
danger to pedestrians. The jury found, first, that the railings were a 
danger, and, secondly, that the defendants ought, if they had exercised 
reasonable foresight, to have neutralised that danger before the date of 
the plaintiff's accident. ‘The defendants there contended that, having 
erected the railings in circumstances which were reasonably safe because 
of the lighting arrangements, the order which plunged the city into 
darkness imposed no further duty on them. The court refused to 
accept that view. In his (Humphreys, J.’s) opinion, that was the 
law; the mere fact that a local authority were absolved from = their 
duty of lighting the streets did not absolve them from any other duty 
which the common law might impose on them to see that passengers in 
the street were not injured by any carelessness for which the authority 
were responsible. Putting the second question which the jury had 
answered in Morrison v. Sheffield Corporation, supra, if there were a duty 
on the defendants in spite of the lighting restrictions to take reasonabl 
steps to prevent danger to users of the highway, then they failed in that 
duty by not painting the sandbin white by the 15th September. They 
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could have prevented the accident by putting only one large splash of 
white paint on this big bin. In the circumstances they had failed to 
take the reasonable care which was required of them, and there must be 
judgment for the plaintiff. 
CounsEL: Beyfus, K.C., and Rhymer ; Havers, K.C., and H. Samuels. 
Soricirors: Tickle & Co.; The Town Clerk, Stepney. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 








Rules and Orders. 
S.R. & O., 1940, No. 1657 / L.27. 
COUNTY COURT, ENGLAND. 
COURTS AND DISTRICTS. 
Tue County Court Districts (SPALDING) ORDER, 
Datep SertéMBeER 10, 1940. 

I, John Viscount Simon, Lord High Chancellor of Great Britain 
in exercise of the powers conferred upon me by section 2 of the County 
Courts Act, 1934,* and all other powers enabling me in this behalf, 
do hereby order as follows :— 

1.—(1) The holding of the Bourne County Court shall be discontinued 
and the district of that Court shall be consolidated with the district 
of the Spalding County Court. 

(2) The Spalding Court shall have jurisdiction as respects proceedings 
commenced in the Bourne County Court before this Order comes into 
operation. 

2. This Order may be cited as the County Court Districts (Spalding) 
Order, 1940, and shall come into operation on the Ist day of October, 
1940. 

Dated this 10th day of September, 1940. 


1940. 


Simon, C. 


* 24 & 25 Geo. 5, ¢. 53. 





S.R. & O., 1940, No. 1691. 

NATIONAL HEALTH INSURANCE. 
SMPLOYMENT UNDER LOCAL AND PUBLIC AUTHORITIES 
AMENDMENT ORDER, 1940. 

Tue NationaL HeattH INsuRANCE (EMPLOYMENT UNDER LOCAL 
AND PusBLic AUTHORITIES) AMENDMENT ORDER, 1940, BEING A 
PROVISIONAL SPECIAL ORDER DATED SEPTEMBER 2, 1940, MADE 
BY THE NATIONAL HEALTH INSURANCE JOINT COMMITTEE AND 
THE MINISTER OF HEALTH UNDER PARAGRAPH (d) OF Part I oF 
THE First ScHEDULE TO THE NAtTtoNAL HEALTH INSURANCE 
Act, 1936 (26 Gro. 5 & 1 Epw. 8. c. 32). [Price Id. net. 
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War Legislation. 


(Supplementary List, in alphabetical order, to those published week by 
week in THE Souicirors’ JouRNAL, from the 16th September, 1939, to 
the 28th September, 1940.) 


STATUTORY RULES AND ORDERS. 


E.P. 1718/8.80. Aberdeen and District Milk Marketing Board 
(Modification of Functions) Order, September 25. 

E.P. 1713. Control of Iron and Steel (No. 7) (Scrap) Order, 1940, 
Direction (No. 4), September 25. 

No. 1657/L.27. County Court Districts (Spalding) Order, Se »ptember 10. 

E.P. 1682. Defence (General) Regulations, 1939. Order in Council, 
September 19, 1940, amending Regulations 188 and 18BB. 

Defence (General) Regulations, 1939. Order in Council, 
September 19, 1940, adding Regulation 60r. 

Defence (General) Regulations, 1939. Order in Council, 
September 19, 1940, adding Regulation 68a. 

Defence (General) Regulations, 1939. Order in Council, 
September 19, 1940, adding Regulation 938 and amending 
Regulation 94. 

Defence (Companies) Regulations, 1940. Order in Council, 
September 19, 1940, amending the Regulations. 

Defence (General) Regulations, 1939. Order in Council, 
September 4, 1940, adding a new Regulation 56a, and 
amending Regulation 87. 

Destruction of Feregrine Falcons (No. 2 
16. 

Electricity Supply (War Damage) Order, September 21. 

Excess Profits Tax Regulations, September 17. 

Explosives in Coal Mines (rder, September 20. 

Home Produced Eggs (Maximum Prices) (No. 3) Order, 
1940. Authorisation, September 20. 

National Health Insurance (Employment under Local and 
Public Authorities) Amendment Provisional Special 
Order, September 2. 

Police Regulations September 14. 

Police (Women) Regulations, September 14. 


E.P. 1683. 


E.P. 1684. 


E.P. 1685. 


E.P. 1687. 


E.P. 1678. 


E.P. 1708. ) Order, September 
E.P. 1699. 
No. 1676. 
No. 1700. 
E.P. 1701. 


No. 1691. 


No. 1704. 
No. 1705. 





Public Health (Tuberculosis) Regulations (Scotland) 
September 23. 

Session, Court of, Scotland, etc. Act of Sederunt, 
July 18, 1940, extending certain Temporary Acts of 
Sederunt Increasing Fees. 

Trading with the Enemy (Specified Persons) (Amendment) 

(No. 11) Order, September 23. 

[E.P. indicates that the Order is made under Emergency Powers. } 


No. 1666 /S.76. 


No. 1690 /S.78. 
No. 1646. 
Copies of the above Bills, S.R. & O.’s, etc., can be obtained through 


The Solicitors’ Law Stationery Society, Ltd., 22, Chancery Lane, 
London, W.C.2, and Branches. 





Wills and Bequests. 

Mr. James White, LL.D., solicitor, of Chislehurst, and of St. Bride 
Street, E.C., left £76,638, with net personalty £72,790. 

Mr. John Fildes Wintringham, B.L., Solicitor, of Humberstone, 
Lincoln, left £37,186, with net personalty £36,460. 

Mr. Gerald Douglas Woollcombe, solicitor, of Newton Abbot, left 
£29,066, with net personalty £27,989. 

The Right Hon. Bryan Burton Buckley Wrenbury, Second Baron, 
of Old Castle, Sussex, a member of Lincoln’s Inn, left £49,999, with net 
personalty £47,601. 








Stock Exchange Prices of certain Trustee Securities. 


Bank Rate (26th October, 1939) 2% Next London Stock Exchange Settlement 
Thursday, 10th October, 1940. 
| Middle |~ t Approxi- 
Div. Price Flat mate Yield 
Months. | 2 Oct. Interest | with 
1940. Yield. | redemption. 


ENGLISH GOVERNMENT eusparrias. 

Consols 4%, 1957 or after i 

Consols 24% ae 

War Loan 3% 1955-59 .. 

War Loan 34% 1952 or after 

Funding 4% Loan 1960-90 

Funding 3% Loan 1959-69 

Funding 23% Loan 1952-57 

Funding 24% Loan 1956-61 _ _... 

Victory 4% Loan Average life 21 years 

Conversion 5% Loan 1944-64 .. 

Conversion 3}°, Loan 1961 or after 

Conversion 3% Loan 1948-53 

Conversion 2}%, Loan 1944-49 

National Defence Loan 3% 1954-58 

Local Loans 3% Stock 1912 or after 

Bank Stock 

Guaranteed 3°, Stock (Irish Land Acts) 
1939 or after. wk 

India £4% 1950-55 ‘ 

India 34% 1931 or after 

India 3% 1948 or after .. 

Sudan 44%, 1939-73 Average life 27 years 

Sudan 4% 1974 Red. in part after 1950 

Tanganyika 4% Guaranteed 1951-71 .. 

Lon. Elec. T. F. Corpn, 24% 1950-55 .. 


COLONIAL SECURITIES. 

* Australia (Commonwealth) 4°, 1955-70 
Australia (Commonwealth) 34% 1964-74 
Australia (Commonwealth) 3% 1955-58 
*Canada 4%, 1953-58 .. es - 
New South Wales 3}% 1930-50/ 

New Zealand 3% 1945 .. oe 
Nigeria 4% 1963 . 

Queensland 33% 1950-70 

*South Africa 34%, 1953-73 

Victoria 34% 1929-49 


CORPORATION STOCKS. 
Birmingham 3%, 1947 or after .. 
Croydon 3% 1940-60 
Leeds 3}°% + 58-62 " 
Liverpool 34% Redeemable by agreement 
with holders or by purchase .. 
London County 3% Consolidated Stock 
after 1920 at option of Corporation .. 
London County 34% 1954-59 oe 
Manchester 3% 1941 or after 
Manchester 3°, 1958-63 - as 
Metropolitan Consolidated 2}% 1920-49 
Met. Water Board 3% “‘ A’’ 1963-2003 
Do. do. 3% “ B’’ 1924-2003 
Do. do. 3% “ E’’ 1953-73 
Middlesex County Council 3% 1961- 66 
*Middlesex County Council 44% 1950-70 
Nottingham 3° Irredeemable .. 
Sheffield Corporation 34% 1968 


ENGLISH RAILWAY DEBENTURE AND 

PREFERENCE STOCKS. 

Great Western Rly. 4% Debenture 
Great Western Rly. 44% Debenture 1084 2 
Great Western Rly. 5% Debenture.. 112 8 
Great Western Rly. 5% Rent Charge .. 110} 10 
Great Western Rly. 5% Cons. Guaranteed 103} 16 
Great Western Rly. 5% Preference .. 73 16 
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* Not available to Trustees over 
} In the case of Stocks at a Rattoc mg the yield with redemption has been calculated 
at the earliest date ; in the case of other Stocks, as at the latest date. 











